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CAPITAL PUNISHMENT IN THE UNITED STATES. 


We do not propose, in adopting this title, to offer any extended 
discussion of the question of abolishing capital punishment, nor to 
make an argument in favor of either of the opposing views, in 
regard to it. Viewing, as we have for some time, the subject of 
the execution of a few of the worst criminals —a very few, in 
comparison with the whole number of the subjects of criminal 
punishment — as a matter of inferior moment, at the side of the 
fundamental reforms needed in the whole criminal code, and as 
one whose importance has, perhaps, been overrated, by those who 
have not studied criminal legislation and jurisprudence connect- 
edly, we have not felt impelled to unite with those who have 
pushed for a reform in this separate particular. Still, believing 
that the philanthropic opponents of capital punishment have 
thrown great light on the whole theory of administering and 
enforcing penal law, and that they have laid the legislative and 
judicial departments of the government, no less than the executive, 
under obligations, for the interest which they have inspired in the 
public mind, in investigating and understanding the principles of 
law generally, we cannot refrain from contributing our mite 
towards elucidating their favorite subject, and towards helping to 
the right understanding of a matter, on which the day of final 
decision by legislative action seems drawing nearer and nearer. 
We propose to offer, therefore, what we will venture to call 
some practical statistics in regard to capital punishment ; facts and 
items of intelligence in legislation and jurisprudence, which we 
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have gathered from professional reading and practice, and which 
will, perhaps, be none the less acceptable that they are profes. 
sional. We take the license further to say, that they have attracted 
our attention chiefly because they were practical ; the results of 
actual experience in this country, in law-making and law-adminis- 
tering, and not the suggestions of what may be called theory or phi- 
lanthropy. In our apprehension, the whole matter is much more 
an inquiry of practical expediency than of abstract right, or than 
one‘ calling for the exercise of merely benevolent feeling. Can 
society, as well, or better, dispense with capital penalties, so far as 
securing the great objects of law is concerned? Can they secure 
most convictions of the guilty, best satisfy the sense of justice of 
the community, protect themselves from other similar outrages, 
and commit no unnecessary violation of private rights ? — seem to 
us the main questions to be asked in disposing of the capital crim- 
inal. And we know no other class in the community who seem 
so much called on to give the requisite information for answering 
these questions, and to whom the deliberate and conservative por- 
tion of the community are now turning so much for counsel and 
guidance in the matter, as the bar. Hoping, therefore, that our 
effort may help to stimulate a freedom of speech on the part of its 
members, we give our results for what they are worth. 

The comparative legislation of the different states of the Union, 
on the head of capital offences, and the historical changes of the 
law in each, in the same particular, seems the first point of interest 
to one who is searching for the light of precedent and example. 

Our country offers a rich field of observation in this particular, 
to the student of criminal law, as we believe has been already 
remarked by Dr. Julius. Made up, as it is, of so many different 
and independent jurisdictions, and gaining its settlement and popu- 
lation from so many different sources, and withal characterized so 
generally by the boldness and enterprise of its legislation, it cannot 
but afford results equally curious and important. Of course, the 
example and authority of English law has exerted a predominating 
influence (at least prior to the Revolution,) in all parts of the 
Union. And yet it is not a little remarkable, while the common 
law has served and now serves as the rule of interpretation 
throughout the states, Louisiana hardly excepted, how generally 
the different sections of the country have seen fit to shake off the 
authority of the mother country, in the matter of statute enact- 
ments. Massachusetts, and the New England colonies generally, 
so far as we have examined, never adopted a common law offence 
of the magnitude of felony from the mother country, nor hardly 
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ever imitated the English enactments, against any considerable 
offence, even down to the time of the Revolution. Pennsylvania 
at the outset, explicitly stipulated, through her great founder, for 
entire freedom in this respect. And at the present day, of the 
whole confederacy, we do not recollect but a single state (South 
Carolina,) which has not, for a considerable series of years, had an 
independent code, distinct from the precedent and binding author- 
ity of the old common law, or of English statutes, prior to the 
declaration of independence. The magnitude of this departure 
from the example of the mother country, will readily be seen. 
While England, under the Stuarts, had some 96 capital felonies 
on her statute book or in her unwritten law, Penn’s colony, con- 
temporaneously, had but one. Plymouth and Massachusetts Bay 
permitted no others than the Puritans found sanctioned in the law 
of Moses. And Virginia, New York, and we presume Maryland, 
evinced nearly an equal freedom, from the outset, in repudiating 
the great mass of the felonious enactments of the parent government. 

But without stopping to dwell upon the general interest of our 
diversified system of criminal law to the student in such matters, 
we hasten to give the comparative experience of some of the 
different states, upon the matter under consideration. Pennsyl- 
vania, of them all, presents the most interesting facts to be 
observed. She was the state, of all the Union, and probably at 
the time, of all the civilized world, to set the first example of dis- 
pensing with capital punishment in all cases, except malicious 
murder. ‘This was as early as its first settlement, in 1682, and 
continued down to Penn’s death, in 1718. Contemporaneous with 
that, the authority of the mother country forced upon the colony a 
great portion of its own sanguinary code. Varying accounts are 
given of the matter ; but most probably that of Mr. Bradford, in his 
essay on the penal laws of Pennsylvania, (referred to in a note to 
the first volume of Pennsylvania laws, p. 105,) is to be depended on. 
He states that the change was submitted to, and acquiesced in, by 
the Quakers, the predominant sect among the colonists, by way of 
compromise for being permitted to make aflirmation instead of 
oath, in court. But it appears very plainly, that the new severity 
was not congenial to the dispositions and feelings of the mild fol- 
lowers of Penn. Hardly had the state obtained its independence, 
before a movement, (and this was anterior to anything else of the 
same kind, in any other government that we are aware of,) was 
made to restore the old lenity of legislation, Dr. Franklin, and 
the other philanthropists of the day, we believe, very generally 
sided with it. In 1786, an experimental act was passed, to con- 
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tinue for three years, which swept away nearly all the capital 
crimes but murder. ‘This having nearly expired by its own limit- 
ation, the legislature continued it with some modifications, con- 
nected with the penitentiary system, for five years longer. And 
this second period having nearly elapsed, the legislature finally, in 
1794, proceeded to consummate what we consider as one of the 
greatest landmarks in the history of criminal law, the division of 
murder into degrees, and the entire rejection of all capital offences, 
with the exception of murder committed with wilfulness and pre- 
meditation. ‘his legislation has continued in force, unaltered, to 
the present day. 

The example of Pennsylvania was so far followed by the neigh- 
boring state of Maryland, in a few years afterwards, 1809, as to 
adopt the division of murder into degrees, and to leave the inflic- 
tion of the penalty of death, in the case of all other capital crimes 
than murder of the first degree, at the discretion of the court. 
The same division of murder into degrees, was also followed by 
Virginia, in 1819, by Ohio, in 1824, and now prevails (or substan- 
tially in the same shape) in Maine, New Hampshire, New Jersey, 
Alabama, Mississippi, Louisiana, Tennessee, Missouri, and Michi- 
gan. In New York the same object seems to be aimed at, though 
in our view not so scientifically effected, in the revision of 1829, by 
giving to different grades of manslaughter essentially the same 
characteristics as to the inferior grade of murder, which we have 
noticed in the other states. Massachusetts has never adopted this 
principle of division. But as it was reported upon by her criminal 
commissioners in 1840, as called for by the strongest consider- 
ations of expediency and humanity, and as the subject of revising 
her capital offences is now under consideration by her legislature, 
in compliance with the recommendation of Governor Briggs, it will 
undoubtedly receive due attention. 

‘The progressive history of capital punishment in Massachusetts 
is by no means so interesting as that of Pennsylvania. Still it may 
not be without its value, as illustrative of the general character of 
her legislation, and as affording a means of reference for the crim- 
inal statistics of trials and executions under her laws, which we 
propose to include in our miscellany. 

In 1636, sixteen years after the landing at Plymouth, we find the 
following list of capital offences, standing on the statute book of 
the colony :' Treason, or rebellion; wilful murder, witchcraft, or 








* Plym. Col. Laws, p. 42, 43. 
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compact with the devil, wilful or intentional arson, sodomy, rape, 
buggery and adultery. ‘To this list, with the exception of rape 
and arson, we find added in Massachusetts Bay, in 1646, idolatry, 
blasphemy, manslaughter in sudden anger or passion, man-stealing, 
perjury intended to take life, cursing or smiting of parents by child- 
ren, and the offence of being a disobedient and rebellious son, liv- 
ing in criminal courses.’ All the above being adopted literally from 
the Levitical code and justified on the statute book by reference to 
the Old ‘Testament. 

To what extent these laws were ever enforced in either colony, 
or when they wore out (for we cannot find any trace of their ex- 
press repeal,) we are not aware of any source of information. 
Their existence, however, pretty plainly indicates that the church, 
at that early day, was rather the tribunal for the trial of criminals, 
than the court. Of the other usual criminal law offences, besides 
what accidentally belongs to the aboye Levitical list, robbery and 
burglary are taken notice of in Massachusetts Bay in 1642 and 
1647 *; — not, however, ranked among felonies, nor punished with 
severity ; — for the first offence the penalty being to be branded 
with the letter B; for the second, a renewal of the same punish- 
ment (B*, we suppose, in algebraical language,) and whipping ; 
and only capital when repeated for the third time. Rape, in the same 
colony, might be capital, or the subject of a ‘ grievous” discretion- 
ary punishment in 1649 ; —and was absolutely capital, when com- 
mitted upon a child under ten years of age, by law of 1669.° This 
offence was expanded to its present state and made capital for all 
eases, by the province law of 1697,‘ and has not undergone any 
material change, vither in form of definition or limit of punish- 
ment, from that time down to the present. Arson was first 
made capital in the colony of Massachusetts Bay, in 1652; ° 
and treason in 1675.° ‘Theft, in one instance, that of a third offence, 
the value of the property stolen being over forty shillings, was made 
capital under the law of the province, in 1736.’ But this extreme 
penalty was abrogated in 1754, and has never again been restored. 
We are tempted, however, to quote its substitute, which continued 
in force for twenty years. ‘This, it will be perceived, is contempo- 
raneous with the first penitentiary movement in Pennsylvania. ‘The 
convict ‘ shall be set upon the gallows for the space of one hour, 
with a halter about his neck, and one end thereof cast over the gal- 
lows, be severely whipped not exceeding thirty-nine stripes, be 


’ Ancient Charters, p.58 to 60.  ? Tbid. 56 3 Ibid. p. 60. * Ibid. 301, 
6 Ibid. 61, 113 ® Thid. 61,62. 7 Ibid. 510. 
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branded on the right cheek with the letter T, and be further sen- 
tenced to hard labor during his natural life, and wear a chain round 
his leg with a large clog fastened to the end thereof.” ? 

The legislation of Massachusetts perhaps deserves a moment’s 
farther glance, in reference to robbery and burglary, two among the 
leading offences usually capital. We have seen that these offences 
were neither of them capital in Massachusetts Bay, except when 
repeated for the third time, down to 1647. In 1711, robbery was 
made capital, under the province, when repeated for the second 
time ;* and in 1761, it was first made felony generally, without 
the benefit of clergy, and punishable, of course, capitally.? This 
punishment, with substantially the same definition of the crime, 
continued from that period down to 1804. Then, the maximum 
penalty was reduced to imprisonment for life.*| But in 1818, shortly 
before the robbery of Major Bray by Michael Martin, a case of 
such notoriety that it will serve to recall the existence of the law, 
the legislature restored the capital penalty in case of the crime being 
committed with a dangerous weapon, or being accompanied with 
an actual assault.’ Martin, and two other convicts about the same 
time, Samuel Clisby and Gilbert Close, suffered death under this 
provision.’ ‘These were the last executions, and so far as we can 
find (with the exception of the case of ‘Theron Cheney, who was 
tried in Norfolk county in 1830, and who was pardoned after suf- 
fering less than two years imprisonment,) the last convictions for 
this offence which have taken place in the commonwealth, down to 
the change of the law and the abolition of the capital penalty, in 
1839. 

The history of the changes in the law of burglary is not materi- 
ally different from that of robbery. The offence was first made 
capital, generally, by the Province Act of 1715;7 and so continued 
till 1805, when a division similar to that noticed in robbery was 
introduced, by which the penalty of death was limited to the case 
of the crime being committed with the aggravation of an actual as- 
sault, or of the offender’s being armed with a dangerous weapon.® 
Finally, by the act of 1839, ec. 127, the extreme punishment of 
death was done away with, altogether, as in robbery just noticed, 

It may be worth mentioning, before quitting this head of burglary, 








—__—___— 


' 1 Mass. Laws, 187, 2 Ancient Charters, 392. 3 Ibid. 644. 
#2 Mass. Laws 132, 133. 5 See a legal discussion of this case, 17 Mass. 359. 


* Martin was executed in Middlesex County, in the latter part of the year 1821, 
and Clisby and Close in Suffolk, in the beginning of 18z2. 
7 Ancient Charters, 406,407. ® 2 Mass. Laws, 152, 153. 
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that there does not appear to have been a capital conviction for this 
offence for thirty-six years prior to the abolition of the capital pen- 
alty. The last that we find, by careful inspection of the official 
documents, was that of Samuel Deming, in Suffolk, in 1803. His 
punishment was also ultimately commuted. Between the years 
1780 and 1790, on the contrary, as will be seen by some tabular 
statistics which we purpose hereafter to append, there had been no 
less than fifteen executions for this same offence. One of them, as 
we are informed on good authority, was attended by such peculiar 
circumstances, that we are tempted to relate them. John Dixon 
was sentenced to be hung in Taunton, in 1784, for the burglary of 
a dwelling-house, accompanied by a petty larceny. ‘The offence 
was a very slight one of its kind; and the circumstances of the 
young man, his age (which was under twenty, we believe,) the re- 
spectability of his connections, and his previous good character and 
conduct, united to an attractive personal appearance, excited very 
general sympathy in his behalf. A large crowd assembled at the 
appointed time and place of execution ; but so general was the ex- 
pectation of his receiving a commutation of sentence, that the 
attending clergyman prolonged his prayer upwards of an hour, to 
give time for the expected document to arrive. None coming, to 
the shuddering disappointment of the spectators, the sentence of the 
law was carried into effect. But the judicial records of the state 
show no other capital conviction for burglary in the Old Colony, as 
it is called, from that day to the repeal of the law. 

The aggregate of capital crimes in Massachusetts, under the con- 
federation, in 1785, was nine — Treason, piracy, murder, sodomy, 
buggery, rape, robbery, arson, and burglary. The present list, as 
is of course known to our Massachusetts e aders, comprises four 
— treason, murder, rape, and arson. We propose now, taking 
this state for a standard, to run the parallel of comparison between 
her and her sister states, to show how stands the general legislation 
of the union in the particular under consideration. 

Five states only of the union have a larger number of capital 
offences than Massachusetts. These are (perhaps we should rather 
say were, as our examination in some instances was made more 
than a year ago,) Arkansas, Delaware, North and South Carolina, 
and Louisiana; the five states of the union to be selected for the 
general inferiority — we are tempted to say, barbarity — of their 
codes. The first four of these have no penitentiaries. North 
Carolina, we are happy to see, is just about submitting, or has re- 
cently submitted to the people at large the question of erecting one 
by taxation. Of South Carolina, it is sufficient to say that she 
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still punishes under laws which date back to the thirteenth century. 
Of those who retain the same number of capital offences as Massa- 
chusetts, Maryland only is to be mentioned ; and we have already 
alluded to the peculiarity of her discretionary capital punishments, 
which amounts in practice, we suspect, to the abolition of the death 
penalty for all other offences than murder of the first degree. 

All the other states, then, than the six above enumerated, have 
fewer capital crimes than Massachusetts. In the particular of rape, 
every one we have named has either never adopted the punishment 
of death, or has now dispensed with it.!. The mildest enactments 
against the offence exist in the following states. In Vermont, the 
maximum penalty is ten years imprisonment in the state prison, and 
a fine. In New York, the minimum is ten years imprisonment. 
The same of Mississippi, Rhode Island, Virginia, Kentucky and 
Tennessee. In Missouri, the minimum isas low as five years. In 
Indiana, the same. In Pennsylvania, for the first offence, from two 
to twelve years. In Georgia, between two and twenty. In Illinois, 
between one year and imprisonment for life; and in New Jersey, 
between the lowest state prison sentence (in 1838, six months,) 
and one of fifteen years. 

Arson is no longer punished capitally, in the following states : 
Pennsylvania, as already remarked, New Hampshire, New Jersey, 
Tennessee, Ohio, Michigan, Missouriand Alabama. In the follow- 
ing, it is only punished capitally when some person’s death is caused 
by the fire — (a case seemingly as properly belonging to the head of 
murder) — Vermont, Connecticut, Illinois, Indiana and Arkansas. 
In Kentucky, the capital penalty is limited to the single instance 
of setting fire to the penitentiary ; and in two other states, Mary- 
land and Rhode Island, it is discretionary with the court to sentence 
capitally, or to impose a term of imprisonment not less than five or 
ten years respectively 

Some of the mildest punishments of the offence are, in Vermont, 
with a maximum of ten years imprisonment and a fine, (the case of 
causing death by the crime, is, of course, left out of view for the 
reason above given,) ; New Jersey, with amaximum of fifteen years ; 
Pennsylvania, Illinois, and Indiana, with one of ten ; Missouri, with 
a minimum of ten ; and Kentucky and Tennessee, with a minimum 
of five. 

Treason, in a practical point of view, is deserving of much less 
attention than the two last crimes ; since, in the first place, it is so 





! It is worthy of notice in this connection, that the capital punishment of rape is 
also now abolished in England, by the 4 and 5 Vic. c. 56 (statute of 1841.) 
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doubtful whether it is an offence properly or advantageously cog- 
nizable by the state tribunals, and in the second place of so infre- 
quent occurrence that it is hardly to be ranked tamong offences of 
ordinary judicial experience. Judging from the results afforded by 
the late movement in a neighboring state, perhaps it is hardly to be 
expected that a proper case of treason will ever, here: after, be 
brought to extreme punishment under any state jurisdiction ; that 
s, that anything to be construed into taking up arms against a 
state, will ever be considered to want suilicient justification, in 
popular estimation, to exempt the insurgent from loss of life on the 
scaffold. Still, a number of cases of treason have arisen in the dif- 
ferent states, and been dealt with judicially. Massachusetts has 
had an experience, in the time of Shay’s rebellion, of no less than 
sixteen capital convictions for the crime. None of the offenders 
were, however, executed, and very few, we believe, subjected to 
any great length of imprisonment. In Pennsylvania, five persons 
have actually suffered death for the offence ; all, however, prior to 
the close of the revolutionary war.' In regard to the legislation on 
the subject, five of the states omit all notice “of the crime : Vermont, 
North Carolina, ‘Tennessee, Louisiana, and Ohio. In the five fol- 
lowing, it is no longer made capital: New Hampshire, Rhode 
Isiand, Pennsylvania, Maryland, and Kentucky. The mildest enact- 
ment in regard to it seems to be that of Pennsylvania, imposing a 
maximum of six years imprisonment. 

Summing up our results now, as to the comparative legislation 
of the different states of the Union, it will appear that four states 
have no other capital crime than murder of the first degree. These 
are New Hampshire, Pennsylvania, ‘Tennessee, and Ohio. Ver- 
mont and Kentucky properly belong to the same category, inas- 
much as the former has only the constructive cases of causing death 
by arson and perjury, classed under those respective heads, instead 
of murder, and the latter state the single instance of arson of the 
penitentiary, in addition to that of murder. Perhaps Maryland, and 
still more Rhode Island, may also be ranked in the same connection, 
for the reason shortly above assigned ; the former state having all 
her other offences but murder of the first degree discretionarily 
capital, and the latter having but two offences capital at all, murder 
and arson, and the latter of the two discretionarily capital, as 
before. 

If now, we omit treason from the computation, for which perhaps 


1 See table of executions in Pennsylvania, 10 Prison Discipline Rep. p. 43. 
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our statement of reasons as above will be satisfactory, and make 
the farther exception just allowed in the instance of Vermont, the 
following other states have but the single capital crime of murder : 
Connecticut, New Jersey, Georgia, Alabama, Missouri, Illinois, 
Indiana, and Michigan. So that by this mode of reduction, sixteen 
of the states of the Union, and these among the foremost in point 
of the general completeness and the considerate humanity of their 
criminal codes, have in effect abolished the punishment of death for 
all other crimes than the single offence of murder. 

Before quitting this topic, we should be glad to notice, in detail, 
the various movements which have been made, from time to time, 
in the legislatures of the different states, for abolishing capital pun- 
ishment altogether ; particularly the action in that of New York, 
with which Mr. O’Sullivan seems to have been most publicly con- 
nected, and that in Massachusetts, in which Mr. Rantoul has played 
so conspicuous and honorable a part; as also the recent interesting 
legislative action in the state of New Hampshire. But as our pre- 
sent limits forbid, we will merely call attention to two enactments 
in the states of Maine and Vermont, which have an important 
bearing upon the practical execution of the law of death penalties. 
By a provision in the Revised Statutes of the former, (chap. 168, 
sect. 9,) as amended by the act of 1844, chap. 101, no execution 
is to take place upon a capital conviction, until after the lapse of a 
year from the sentence, nor until ordered by the executive ; and, in 
the mean time, the convict is to be confined at hard labor in the 
state prison. This certainly will operate to afford time to form 
an opinion of the just character of the crime and the criminal, and 
may be advantageous in correcting any accidental mistakes in the 
legal procedure: though of the justice of requiring the executive 
to assume the responsibility of the matter, we are not so certain. 
The provision of Vermont, (act of Oct. 31, 1844, No. 27,) is sub- 
stantially the same, with the difference of the reprieve (as it may be 
called,) extending to fifteen months, and the execution then taking 
place absolutely, unless commuted by vote of the legislature. 

We will complete our miscellaneous abstract by some statistics 
derived from the administration of the law of capital offences in 
Massachusetts. We regret that the state of American statistics is 
such, that we have not the means of extending the examination to 
other states. ‘Those which we now present were obtained in part 
out of the ordinary channels of such information, and have never 
before, that we are aware of, been published in their present shape. 

The first is a table showing all the capital convictions, under the 
heads of each separate offence, and the ultimate disposition made 
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of the criminals, by way of execution, commutation, &c., from 
Oct. 25, 1780, the date of the adoption of the constitution, to Jan, 
1, 1846; taken principally from returns made from the supreme 
judicial court to the executive, and to be found in the office of the 


secretary of state. 


From 1780 To 1790, INCLUSIVE OF THE LATTER YEAR. 























Crimes. , Executed. | Commuted. | Pardoned. _ Died in Prison. Total. 
Treason 0 2 14 0 | 16 
Murder 4 0 0 0 4 
Arson 1 0 0 0 1 
Burglary 15 1 2 0 18 
Robbery 8 0 0 0 . 
Piracy I 0 0 0 1 
Total, 10 years, 29 | 3 | 16 RE See = 

















Murder 3 0 0 0 | 3 
Burglary 1 1 0 0 ' 2 
Total, 10 years, 4 WE SO BOE NER 
From 1800 ro 1810. 
Murder 6 0 1 0 7 
Rape 2 0 1 0 3 
Burglary 0 a 0 | 0 1 
Total, 10 years, 8 i | 2 | 0 . i 





From 1810 to 1820. 

















Murder 2 2 0 1 | 5 
Rape 3 0 | 0 0 | 3 
Total, 10 years, 5 2 —s | roe ~ 
From 1820 to 1830. 
Murder 6 2 0 1 9 
Arson 1 0 0 0 1 
Rape 1 0 0 0 1 
Robbery 3 1 0 0 4 
Total, 10 years, — LI 3 0 ae 





From 1830 To 1845, IncLUSIVE OF THE LATTER YEAR, AS THROUGHOUT, ABOVE, 














Murder 2 7 0 0 9 
Arson 2 2 | 0 0 4 
Rape 0 1 0 0 1 
Total, 15 years, 4 { 10 0 | 0 { 14 
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RECAPITULATION, 


Total of the executions, commutations, pardons and deaths by suicide, of those 
capitally convicted in Massachusetts, from October 25th, 1780, to January 1st, 
1546, surty-six years. 


a SS 


Died in Prison, by 
| | sucide, after return | 























Crimes. Executed. | Commuted. |  Pardoned. of certificate of | Total. 
} conviction to the | 
| | | executive. 
Treason 0 2 14 0 16 
Murder 23 11 1 2 37 
Arson 4 2 0 0 6 
Burglary 16 | 3 2 0 21 
Robbery 11 1 0 0 12 
Rape 6 | 1 1 0 8 
Piracy 1 0 0 0 1 
Totalin66 years — 61 | 20 18 | 2 101 











Total of executions, commutations and pardons,' (the two latter reckoned together,) 
during the following intervals comprised in the same period. 


Executions. Commutations and Pardons. 


From 1780 — 1790 (inclusive of the latter year) 29 19 
1790 — 1800 " d 1 

1800 — 1810 ™ 8 3 

1810 — 1220 vs 5 2 

1820 — 1830 - 11 3 

1830 — 1845 ‘ 4 10 

61 38 


It thus appears, that during the period of the last sixty-six years, 
there have been sixty-one executions, or a little less than an 
average of one a year, in this state.* Of these sixty-one, twenty- 
nine, or nearly one half, took place in the ten years between 1780 
and 1790. For the last fifteen years there have been but four ex- 
ecutions in the same state. In 1790 the population was 378,717; 
in 1840, 737,699. According to the ratio of population, the in- 
creased proportion of executions for the last fifteen years should 





1 By pardon we mean a free pardon, without the suffering of any penalty 
whatever; by commutation, remission of sentence of death, whether afterwards 
followed by restoration to civil rights or not. We thus reckon among commuta- 
tions six cases, at least, where the sentence of death, being changed to imprison- 
ment in the state prison for life, the convicts were ultimately restored to their 
liberty, or to their civil rights, in full. 

2 Of course, we do not include executions under the federal jurisdiction, within 
the district of Massachusetts, as they consist mainly of strictly national crimes, 
piracy, murder on the high seas, &c. 
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have been, in reference to the first period, something like seventy- 
five to twenty-nine, instead of four, as it now stands, That is, 
relatively, there are Jess than one-eighteenth as many executions 
in the latter period, as in the former. Again, of the executions, 
twenty-seven, or more than three-sevenths, were for the crimes of 
robbery and burglary, now no longer deemed deserving of the 
penalty of death. The total of the cases of arson, executed and 
commuted, is six; or less than one-sixteenth of the whole number 
of convictions for all offences, acted upon by the executive. ‘The 
number of executions for this offence, for the whole period of sixty- 
six years, is four; or an average of one to every sixteen years and 
a half. The commutations and pardons for the first thirty-one 
years, from 1780 — 1810, (excluding the cases of treason,) bear 
the ratio to the executions, of seven to forty-one; or about one to 
six: for the last twenty-five years, of fifteen to twenty ; or three 
commutations and pardons to four executions. For the last fif- 
teen years the former have exceeded the latter, in the ratio of ten 
to four. 

We next give an abstract from tables in our possession, showing 
the whole nuinber of capital trials, in Massachusetts, from June 
Ist, 1832, to January Ist, 1843, ten years and a half, with their 
results, as exhibiting the number of convictions, partial convictions, 
and acquittals, and also the ultimate disposition of the convicts — 
the whole distributed, so far as possible, with reference to the kind 
of crime made the subject of trial. ‘The period selected is the one 
covered by the annual reports of the Jate attorney general, and is, 
so far as we are aware, the only one in the judicial history of Mas- 
sachusetts, in regard to which any official returns present, in a tan- 
gible shape, the kind of information hereafter set forth. Even in 
regard to one of the years embraced in this period, 1841, the attor- 
ney general’s report omitting to give particulars, we are obliged to 
dispense with some distribution and classification, desirable for the 
full completion of our plan. In passing, we cannot forbear re- 
marking, that the criminal statistics of the state are not certainly 
kept in the manner they should be, when it is impossible for one 
seeking the information to ascertain how many capital trials, even, 
have taken place within the state, during the last three years, with 
their results, short of applying to every clerk of the supreme court 
throughout the state, or to the state oflicers personally engaged in 
the conduct of those trials. 

From the attorney general’s reports, then, from June Ist, 1532, 
to January Ist, 1843, we derived the following results. 
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The whole number of persons, (different individuals,) tried capitally during 


the period, ten years and a half, were 60 

Out of these, the whole number of capital convictions were 10 
‘* * partial convictions (so far as known),' 16 
‘*« * complete acquittals (so far as known, and not including one for insanity), 28 
«* * executions, 3 


Number of disagreements during a portion of the same period (1835-40) were 10 
The same results, distributed under the head of the separate 


offences, give the following tabular abstracts, for the same ten 
years and a half, from June Ist, 1852, to January Ist, 1843: 














Crimes. | No. Persons tried. Convictions. | Partial Convictions. { Acquittals. | Executions. ; Disagreements from 1835 -40. 
Murder 29 6 10 13 3 3 
Arson 16 4 1 11 2 2 
Rape 9 0 5 4 0 3 
Robbery 0 0 0 0 0 2 
Burglary 1 0 1 0 0 0 


Upon these statistics, we remark, that taking the period covered, 
(a fair criterion, we suppose, as it is taken entirely at random, ex- 
cept for the necessary restriction above suggested, of being unable 
to obtain any other,) they show but one conviction in full, in six, 
of the whole number of capital cases actually made the subject of 
trial in court. The proportion of partial convictions, (making a 
relative addition to that head of the six undistributed cases of 1841, 
already noticed,) would bear the ratio of about three to ten of the 
whole number tried; and the proportion of complete acquittals 
(with the same relative distribution as before,) would somewhat 
exceed one half of the whole number of trials, by about the ratio 
of eight to seven— that is, eight-fifteenths of all the capital trials 
in the state for the period named resulted in entire acquittals: there 
were partial convictions in three cases out of ten, and full convic- 
tions in only one case out of six. ‘To these, perhaps, may justly 
be added, for the sake of giving the entire characteristics of the 
administration of this branch of the criminal law, only one execu- 
tion in twenty, of the persons brought to trial, and ten disagreements 
during one half of the period named. These are surprising results, 
as compared with the general experience in other departments of 
criminal procedure in this state.’ 





* The want of knowledge arises from the generality of the attorney general's 
report for 1841, above alluded to. He only says in this year of the capital trials, 
**seven cases have been brought under my charge, and none have resulted in sen- 
tence of death.” One of these cases we are able to distribute from personal knowl- 
edge; the rest we only treat as so many trials generally, which did not result in 
capital convictions. 


* The average of acquittals, for instance, for three years, 1833, 1834 and 1836, for 
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Under the distributive portion of the table, another remarkable 
result appears in the instance of the trials for rape. Out of nine 
cases, there was not a single capital conviction. ‘There were four 
complete acquittals, three disagreements (during half the period) 
and only five partial convictions. The results jn arson do not 
materially differ from those of murder —one conviction in four of 
the former to one in five of the latter; but with a much smaller 
proportion of partial convictions in the instance of the first than of 
the second. 

In view of this whole exhibition of the practical working of the 
law of capital offences in Massachusetts, for the period selected, 
we are not surprised that the public oflicer most intimately con- 
nected with enforcing it, the late attorney general, Hon. James T. 
Austin, should have called the attention of the legislature to it, and 
suggested an alteration of policy, as he did, in his last annual re- 
port but one, that for the year 1842. “ Whether the punishment 
of death,” says he, in that report, (p. 5,) “should be abolished in 
any of the few cases to which it is now applied, [the capital penalty 
of robbery and burglary had been done away with in 1839,] has 
often been a subject of legislative inquiry. It does not belong to 
me to enter upon an argument that is nearly exhausted; but I 
deem it within my province in this connection, respectfully to sub- 
mit to the legislature a humble opinion, that, in the present state of 
society, it is no longer an abstract question, whether capital punish- 
ment is right, but whether it be practicable ; and that there is good 
reason to believe that punishment for crime would more certainly 
follow its commission, if the legislature should further abrogate the 
penalty of death. As the law now stands in this respect, its efli- 
ciency is mostly in its threatenings; but the terror of a trial is 
diminishing, and the culprit finds his impunity in the severity which 
it denounces.” 

These remarks, it seems to us, embody a valuable practical ex- 
perience ; and they so nearly coincide with what strikes us as the 
almost irresistible inference of our exposition, that we leave them 
standing for our corollary, without further expression of any private 
opinions of eur own, as to the merits of the great controversy be- 
fore the community. 





all offences, as digested by Dr. Julius, from the attorney general's reports for those 
years, only exceeded, by a trifle, six per cent. of the aggregate of cases tried. 
Nordamerika’s Sittliche Zustande, vol. 2, p. 54. 
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Recent American Decisions. 


District Court of the United States, Massachusetts, 1845, at Boston. 
Unirep Srares v. Consy. 


The master of a ship at sea is justified in using a deadly weapon, to reduce a sea- 
man to obedience, only in cases of necessity. 

The circumstances of each case must determine whether a necessity sufficient to 
justify exists, among which are to be considered the situation of the ship, and 
the manifestation of a friendly or hostile disposition, on the part of the crew. 

If the circumstances are such as to induce a master of ordinary firmness and skill, 
in the exercise of a sound and honest judgment, to believe the danger to be im- 
minent, and to require the use of a dangerous weapon, to reduce to obedience a 
seaman in open mutiny, with deadly weapons in his hand, and therewith 
threatening the lives of the officers, and he should make use of such a weapon 
from honest motives, he will be justified in so doing, although subsequent 
events make it appear that less severe and dangerous measures might perhaps 
have answered the end. 


InpictMENT for an assault with a pistol, upon one Fuller, a sea- 
man. ‘The evidence was somewhat contradictory, but the main 
facts appeared to be as follows: Upon a late voyage of the ship 
under the command of the defendant, Fuller, a seaman, was en- 
gaged in mending a sail, under the direction of the captain, on the 
quarter deck, when Fuller made some reply to Captain Colby, 
which the latter deemed insolent, who thereupon reminded Fuller 
that he must give him no insolent answers. Fuller replied, “ I give 
you no more insolence than you give me.” The captain struck 
Fuller with bis hand. Fuller immediately seized his sheath knife, 
which lay by his side, and threatened to stab the captain; the lat- 
ter thereupon called to his mate to secure the man. The first and 
second mate came to the assistance of the captain, and were met 
by Fuller, who made two dangerous passes at each with his knife, 
threatening to run them through, if they approached him. The 
defendant ordered his mate to knock Fuller down with a capstan 
bar if he could not otherwise disarm him. Fuller thereupon re- 
treated forward, and seizing the cook’s axe, placed himself under- 
neath a boat, which was raised, upside down, and supported 
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athwart ships, about seven feet from him, and swore he would cut 
down the first man that came near him. There was evidence 
tending to show that some of the crew were inclined to render 
assistance to Fuller. Fuller was repeatedly ordered by the cap- 
tain and officers to put down his axe and knife, and go to his 
duty, but refused with an oath. ‘The ofticers all testified that from 
his appearance and manner, they were afraid to approach him, or 
attempt to disarm him; that in their opinion it would have been 
dangerous for any one soto do. ‘The captain then went to the 
cabin, loaded his pistol with shot, came forward where Fuller 
was, and twice or three times ordered him to lay down his axe 
and go to his duty, or he, the captain, would fire upon him. This, 
each time, Fuller, with an oath, refused to do so. The captain 
thereupon fired, and the shot took effect in the face and head of 
Fuller, by which he lost one eye, and the other, at the time of the 
trial, was much affected. It appeared, also, that the man at the 
wheel left his station, and that the ship, during the affray, caught 
aback. ‘The case was submitted to the jury without argument. 


R. Rantoul, Jr., district attorney, for the United States. 
G. T. Bigelow and M. 8. Clarke, for the defendant. 


Spracve, J., charged the jury to the following effect. That the 
law gives to a captain of a ship at sea a power entirely unknown 
on land, out of the military service, and places him in a situation, 
in respect to those under his control, quite different from that of a 
master towards his servant or apprentice, or that of an employer 
towards those employed by him. That this authority is conferred 
for the preservation of the lives and property committed to his 
care, and is often as essential to the safety of the crew, as of the 
officers and ship. ‘That hence the law has ever required of the 
seaman prompt and respectful obedience to all lawful orders of the 
captain. Even though the captain be in the wrong, or gives his 
orders in a harsh and insolent manner, or punishes without suffi- 
cient cause, still the seaman, while at sea, must submit to the 
wrong, and wait for redress till his return to port, rather than 
resist, unless the wrong threatened to be done will work an imme- 
diate and irreparable injury. A seaman is not bound to submit to 
a permanent injury, for which no adequate redress can be given, 
such as the loss of a limb, an eye, or enormous bodily harm, before 
resisting his superior officer, for the courts cannot afford complete 
redress for such wrongs. If the wrong threatened or done is such 
that it can wait for redress, the seaman is bound to wait, and will 
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not be excused in forcible resistance to lawful authority. For 
the use of this unusual power, the captain is amenable to the law; 
and for all abuse of it, whereby a seaman suffers, a remedy is pro- 
vided in port. In the case at bar, a dangerous weapon was used 
by the captain, whereby a lasting injury was done to a seaman. 
And the rule of law is, that no officer is authorized to use such a 
weapon, unless in case of necessity. This alone will justify. In 
the present case the defence is distinctly placed on that ground. 
It is obvious that the circumstances of each case must determine 
the question of necessity. ‘The captain must not use a deadly 
weapon, from anger, from pride of authority, or from passion, nor 
upon any occasion, when the circumstances are such that he can 
safely wait for the passion of the seaman to subside, and reason to 
resume its control, so that he may be able to induce or compel the 
mutinous person to return to his duty, by the use of milder means. 
It must be remembered, however, that the captain is to judge of 
his duty at once, with no time to wait and nicely weigh probabili- 
ties, and oftentimes with no time at all for deliberation or counsel. 
He cannot stop to inquire into suspicious circumstances, nor can 
he, at all times, be confident of the obedient dispositions of his men. 
The officers, also, are generally the weaker party, and hence it 
becomes necessary for the captain to quell a mutinous disposition 
before it has spread so far as to be beyond his control. Hence the 
rule of law is, that if the captain, acting as a man of ordinary firm- 
ness, in the exercise of a sound discretion, and judging honestly 
from the circumstances, as they appeared to him at the time, did 
sincerely believe that the danger was imminent, and did require 
the use of a dangerous weapon to reduce to obedience, a seaman 
actually in mutiny, and made use of such a weapon from honest 
motives, then he is justified in so doing, although subsequent 
events should make it appear, ‘hat less severe and dangerous mea- 
sures might, perhaps, have answered the end. In such cases it 
becomes important to inquire, what was the situation of the ship, 
and what were the indications on the part of the crew. If the cap- 
tain saw his men hastening to the assistance of his officers, and 
manifesting a disposition to reduce the mutinous person to obe- 
dience, it would be a circumstance to show, that the use of a 
deadly weapon might not be required. If the crew left their sta- 
tions, without openly manifesting such a disposition, even though 
they made no attempt to assist or encourage the mutincus person, 
still the captain might honestly regard that as a suspicious circum- 
stance, because a seaman, in time of difficulty between the officers 
and any of the men, ought not to leave his station unbidden, unless 
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he intends to render active assistance to the officers. In the case 
at bar, several of the men left their stations and hurried towards 
the scene. And though they might have done so from honest mo- 
tives, still the captain, at that moment, had the right to judge, from 
appearances, whether or not they came with hostile designs. A 
very important circumstance was, that the man at the wheel left 
his station, and the ship caught aback, and lay at the mercy of 
the waves. One other man also openly encouraged the mutineer, 
who was resisting the authority of the officers, armed with a dan- 
gerous weapon. There was some evidence tending to show, that 
at the commencement of the matter, an order had been given to 
seize Fuller up, and that it was in resistance of this order that he 
seized the axe, to prevent its execution. It is well known that this 
order precedes, and is usualiy preparatory, to the infliction of 
corporal punishment. Still it is not always inflicted, although the 
man is actually made fast to the rigging. Often he is released 
upon his promise of obedience, after he has been admonished, by 
the seizing up, that he is in the power of the officers. This order, 
therefore, would not justify Fuller in resisting, or using, or 
threatening to use, a dangerous weapon. 

If the jury, then, believe that Fuller was brandishing a deadly 
weapon, and threatening the officers with it, and that there 
were indications that others of the crew were about to co- 
operate with him, and that all the circumstances were such as to 
induce a captain of ordinary firmness and skill to believe that the 
use of a pistol was necessary to suppress a mutiny, and that the 
captain in this instance did so believe, then the defendant at the 
bar would be justified. 

The jury returned a verdict of not guilty. 





Supreme Judicial Court, Massachusetts, December, 1845, at Boston. 


Jenkins LaNE anD Peter Frotnincuam, Assignees, v. Witiiam F. 
Haynes. 


Under the statute of Massachusetts of 1841, ch. 124, if a debtor procures his 
estate to be attached, or taken in execution, with intention to prefer a creditor, 
and it is so taken, within six months of his insolvency, then it may be r2covered 
back by the assignees in insolvency, provided the creditor had reasonable cause to 
believe the debtor insolvent. 

The burden is on the assignees to show that the creditor had such reasonable 
cause; but it may be inferred from the acts of the parties. 
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The intention of the debtor to prefer, and of the creditor to accept, the prefer- 
ence, may also be inferred from the acts of the parties. 

The fact that the debtor consented to judgment on the first day of the term, 
whereby the creditor was enabled to take out and levy execution before the usual 
time, was held, under the circumstances of the case, to be evidence, tending to 
show an intention to prefer. 


‘T'uis was an action brought by the plaintifis as assignees of Isaac 
P. Ford, an insolvent debtor, to recover from the defendant the 
value of certain property alleged to have been conveyed to the de- 
fendant by the insolvent. ‘The action was founded on the act of 
1841, chapter 124, § 3, which provides as follows: ‘The pro- 
visions of said act (the act 1838, ch. 163,) are hereby so far ex- 
tended, that no certificate of discharge shall be granted, or if granted 
it shall be of no effect, if a debtor, within six months before the fil- 
ing of the petition by or against him, shall procure his lands, goods, 
moneys, or chattels to be attached, sequestered, or seized on execu- 
tion, or being insolvent, or in contemplation of insolvency, shall 
directly or indirectly, make any assignment, sale, transfer, or con- 
veyance, either absolute or conditional, of any part of his estate, 
real or personal, intending to give a preference to a preéxisting 
creditor, or to any person who is or may be liable as indorser or 
surety for such debtor, unless said debtor shall make it appear that 
at the time of making such preference he had reasonable cause to 
believe himself solvent ; and all preferences so made, or intended to 
be made, shall, as to the other creditors, be void ; and the assignees 
may recover the full value of the property so transferred, or the 
property itself, from the creditor so preferred ; provided, the credi- 
tor, when accepting such preference, had reasonable cause to be- 
lieve such debtor was insolvent.” It appeared in evidence that the 
defendant, on the 18th of December last, sued Ford, and attached 
all his visible property on the 23d of the same month. The writ 
was returnable at the January term of the court of common pleas, 
which commenced on Tuesday, the 7th of the month. By the 
rules of that court, all new actions must be entered on or before the 
first day of the term, but they are not made up into the docket until 
the following Saturday, and the new docket is called on the next 
Tuesday. In the action brought by Haynes against Ford, an 
agreement was filed on the first day of the term, that judgment 
might be rendered for the plaintiff on that day. This was done, 
execution was taken out and the property levied upon on January 
11. Ford was deeply insolvent at the time the writ was made, and 
was soon after forced into insolvency by his creditors. The plain- 
tiff relied upon various circumstances to show that the attachment 
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or the levy of execution was made for the purpose of giving Haynes 
a preference or priority over the other creditors. ‘The defendant 
offered no evidence, but contended that the plaintiff could not re- 
cover in point of law ; also that he had not made out a case on the 


facts. 


P. W. Chandler, for the plaintiffs. 
William Brigham, for the defendant. 


Suaw, C. J., in his charge to the jury, said that this was the first 
case which had come before him, founded upon the statute in ques- 
tion. It was the general principle of the insolvent law of Massa- 
chusetts, that all creditors should share alike. ‘This was the princi- 
ple in proceedings in bankruptcy, in the distribution of the assets of 
deceased intestates, and those of failing banks. Up to 1836 a dif- 
ferent system prevailed in relation to living debtors in this state. 
Previous to that time it was a race of diligence between creditors, 
to see who should first obtain payment. And, under the law as it 
then stood, a debtor whose property was attached, might consent 
to judgment, and thus prefer a creditor. An assignment law was 
passed in 1836, which did not, however, go to the root of the evil. 
An insolvent law was passed in 1838, which was suspended by the 
operation of the United States bankrupt law, revived again on the 
repeal of the bankrupt law, and since amended in several material 
particulars. The great object of the law, as it now stands, was to 
secure all the property for the benefit of all the creditors. It was 
not necessary, in the present case, to examine the law of 1838, be- 
cause the action was brought on the law of 1841, which was also 
further modified by the law of 1844. The statute of 1838 did not 
go far enough, in giving the assignees power to recover back the 
property by which a creditor was preferred. ‘The statute of 1841 
fixed a particular time (six months,) within which no preference 
should be made. Proceedings might be instituted in insolvency on 
the debtor’s own petition, or, if he had committed certain acts speci- 
fied in the statute, they might be instituted on petition of creditors. 
The term “sequestered” in the statute, applied to any process 
of law by which property might be taken. By the statute of 1841 
the law was altered in several important particulars. Ist. The time 
was fixed at six months, within which a preference would be void. 
The time was not contested in the present case. 2d. A transfer of 
property by attachment or seizure on execution, to prefer a creditor, 
was rendered void. ‘The defendant’s counsel had contended that 
the power given to the assignees to recover back property from a 
preferred creditor, applied only to that part of the statute com- 
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mencing, ‘‘ or being insolvent, or in contemplation of insolvency,” 
and not to the previous part of the same section. But his honor 
could not agree with him. The section was one undivided sen- 
tence. ‘The words “ intending to give a preference ” applied to all 
the modes of giving a preference, whether by attachment, seizure, 
or execution, or direct assignment. 3d. The statute changed the 
burden of proof, as to the insolvency of the debtor, on the question 
of granting discharge to the debtor. The debtor must be able to 
prove that he had reasonable cause to believe himself solvent. The 
section described two modes of obtaining preference: Ist, by pro- 
cess of law ; 2d, by direct conveyance. ‘The defendant had referred 
to the statute of 1844, $ 9, to explain the statute of 1841. But that 
section of the law of 1844 did not enumerate the grounds for not 
granting a discharge, but the grounds for proceeding against an in- 
solvent debtor by creditors. The word “ transfer” in the statute of 
1841 applied to both modes of preference, that by process of law, 
and that by direct assignment. Property might be conveyed by 
either mode. Indeed the process of “ fine” and “ recovery” were 
approved modes of conveyance under the common law ; the forms 
of a suit at law being used to transfer the title to land. In Canada, 
he had been told, a sheriff’s sale was the best mode of conveyance, 
because, in that province, there was no registry of deeds. The 
proceedings under a sheriff’s sale were recorded in the court, and 
the record constituted the best evidence of title. 

His honor’s opinion was, that if a debtor procured his estate to 
be attached, or taken in execution, with intention to prefer a credi- 
tor, and it was so taken, within six months of his insolvency, then 
it might be recovered back, provided the creditor had reasonable 
cause to believe the debtor insolvent. The intention of the parties 
was to be inferred from their acts. Property which passed by judg- 
ment was as much “transferred” as if a direct assignment had 
been made by the debtor. ‘There were several points to be made 
out by the plaintiffs in order to maintain the present action. 1st. 
That the transfer, attachment, or seizure on execution, was within 
six months of the insolvency. This was not disputed. 2d. That 
the debtor was insolvent at the time. On this point, the proceed- 
ings in insolvency were evidence. It appeared by the record of 
those proceedings, that Ford was deeply insolvent. This would in- 
validate the debtor’s discharge, unless he could show that he had 
reasonable cause to believe himself solvent, either at the timeof 
the attachment or of agreeing to judgment. The burden was on 
him, and on those who sustained his position in this action, to show 
this. No explanation had been offered by the defendant, or any 
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grounds of such belief. 3d. The next question was, the intention 
of these parties. Was it to give one creditor a preference over 
others? It was of no importance that the defendant’s notes were 
bona fide. The question was whether there was a preference. If 
the attachment, or the levy of execution, was effected by the agree- 
ment or consent of Ford, that was ‘‘ procuring ”’ in the sense of the 
law. Simply consenting to what could not be helped, was not pro- 
curement ; but if there was an agreement between the parties, by 
means of which the transfer was effected, with intent to prefer a 
creditor, then it was within the meaning of the statute. 4th. The 
construction of the last clause of the section was of the most im- 
portance to the present case. What was the evidence that Haynes 
had reasonable cause to believe Ford insolvent ? If unusual means 
had been resorted to, in order to secure the debt, that would be 
evidence to go to the jury. If, either at the time of attachment, or 
at the time of the agreement to give judgment, Haynes had reason- 
able cause to believe the debtor insolvent, and the other points in 
the case were made out, the plaintiffs should have a verdict in their 
favor. Unusual means to hasten the levy of execution were evi- 
dence of the intention of the parties, and went also to show that 
Haynes had such reasonable cause. Property attached may be 
sold, if keeping it is attended with expense, or subjects it to loss or 
depreciation. The law provides for this. The debtor may con- 
sent to a sale, the proceeds being returned by the attaching oflicer 
to answer the event of the suit, in the same manner as the property 
itself would have been held. ‘This would not have been a prefer- 
ence. There was no need of consenting to judgment. By the 
practice in the court of common pleas, the actions, amounting to 
some hundreds, are handed in on or before the first day of the term, 
which it takes the clerk from Tuesday till Saturday to arrange. 
Attorneys cannot see the writs until Saturday, to enter ap- 
pearances. The actions in which no appearance is entered, are 
defaulted when the docket is called, on the second Tuesday of the 
term, and judgment is rendered when the trials are finished and 
the juries dismissed. No execution issues till twenty-four hours after 
the judgment. In the present case, judgment was consented to on 
the first day of the term, and execution taken out at the earliest pos- 
sible day. By the insolvent law, if proceedings in insolvency were 
instituted by creditors, all attachments were thereby dissolved. 
But if the property were previously seized on execution, it was then 
too late. Notice must necessarily be given in cases of compulsory 
insolvency. Some delay was unavoidably necessary. ‘To avoid 
the effect of the attachment, a warrant must issue before a levy of 
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the execution. Now, if the course pursued in the present case, was 
for the purpose of defeating the insolvency process, (and if it was 
an unusual course, and would have the effect so to defeat it, it was 
evidence of such purpose,) and the creditor Haynes agreed to, and 
thus accepted the preference, then this would be evidence tending 
to show that he had reasonable cause to believe Ford insolvent. 
His honor did not think the burden of proof was on the defendant, 
to show that he had no reasonable cause. The plaintiff must offer 
some evidence to show that he had. But if he does so, then the 
defendant must show something in defence. The question which 
had the burden of proof was of little practical consequence here. 
The jury must form a judgment upon all the circumstances of the 
case. If the plaintiff showed some circumstances, to the effect that 
Haynes had such reasonable cause, and the defendant did not at- 
tempt to explain; if facts were shown affording a presumption 
against him, and he could rebut those facts and did not, his failure 
to bring rebutting evidence was a circumstance affording additional 
weight to the presumption from the other circumstances shown by 
plaintiff. The relations in which the parties stood, Haynes being 
the friend of Ford, and having assisted him, were also elements in 
forming a judgment in the matter. Of the weight of these, the 
jury were to judge. All that the plaintiffs were entitled to recover 
upon the evidence given, was the amount which had been received 
by the defendant. ‘This was not a case for interest, not being a 
case of contract. 
The jury returned a verdict for the plaintiff. 


Ontario Common Pleas, New York, November, 1845. 


Dwe ty, Piaintirr iv Error, v. Van Hovcuton, Derenpant 
iN Error. 


A mortgage given on personal property, executed with the intent to defraud cred* 
itors, is vitiated by the fraud, though executed for a valuable consideration, or to 
secure an honest debt. 

Where there is evidence on both sides of a contradictory character on a question 
of fact, in a justice’s court, the court of common pleas has no power to reverse 
the justice’s judgment, even if dissatisfied with the conclusions either of a jury 
or justice. 

A transfer of property, with the intent to defraud creditors, is not absolutely void : 
it is good as between the parties and their representatives; the legal title 
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passes as to all the world except as to the persons intended to be defrauded. 
Where W. transferred his property to D. with intent to defraud creditors, 
and D. had reduced the property to possession, held that neither W. nor a pur- 
chaser from him with notice could maintain an action against D. to recover the 
value of the property thus transferred. 

The statute of frauds has no application to a transfer of property with the intent 
to defraud creditors as between participes criminis, or to persons in privity with 
them, such as purchasers with notice. It only was intended to protect innocent 
parties who have purchased without notice or judgment creditors. 

The question as to how far the acts and declarations of the wife during coverture 
are admissible in evidence in an action against the husband considered and 
illustrated. Her declarations made during coverture, when made subsequent to 
her acceptance of a mortgage executed to her, will not estop the husband from 
setting up the mortgage, neither is he estopped, by admission subsequent to the 
execution of the mortgage thatit might not be enforced, even where third per- 
sons have acted on the faith of such admission. 

' 


Tims was an action of trespass, for a horse, brought by Van 
Houghton against Dwelly in the court below. The plaintiff derived 
title to the horse through one Alexander Waiger. The defendant 
pleaded the general issue, and gave notice of the justification of the 
taking under and by virtue of a chattel mortgage executed by 
Waiger to the wife of the defendant, dated 21st November, 1842, 
for $85. On the trial before the justice, the plaintiff proved the 
taking of the horse by one Wilson, by the order and direction of 
the defendant, and its value. ‘The defendant, under his notice of 
justification, gave in evidence the chattel mortgage duly proven, 
and proved that the horse was taken under it; that the plaintiff 
purchased with full knowledge of the existence of the mortgage 
and subject to it. To overcome this justification, the plaintiff 
offered to prove by declarations of the defendant’s wife and of 
Waiger, made at the time the mortgage was executed, that it was 
executed for the purpose of defrauding the creditors of Waiger, 
The defendant objected to evidence of these declarations, on the 
ground that they were not admissible as against him. ‘The justice 
overruled the objection. A witness then stated that she drew the 
mortgage ; that Waiger at that time said, he was putting his prop- 
erty into his mother’s (now Mrs. Dwelly’s) hands to keep it away 
from Scott; that Mrs. Dwelly at that time said she was taking it 
into her hands to keep it away from the constable. The plaintiff 
also proved that he purchased the horse at his own risk as to claims 
on it. ‘That Mrs. Dwelly, since her marriage with the defendant, 
had been called on relative to this mortgage in July, 1841; was 
told of an intended purchase of the horse; was asked what she 
was going to do with her old mortgage; she said she did not know 
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as she should do much with it. This declaration of the wife was 
also admitted under objection by the defendant to its admissibility. 
The defendant then introduced much evidence which tended to 
show, and which we think did show, that the mortgage was exe- 
cuted to secure a bona fide debt due from Waiger to Mrs. Dwelly, 
anterior to her marriage with the defendant. ‘The justice rendered 
judgment against the defendant for $25 damages and $5 61 costs. 
The defendant sued out a writ of certiorari under the statute. 


Torrey and Wilson, for the plaintiff. 
E. G. Lapham, for the defendant. 


Sanru, First Judge. If the mortgage under which the defend- 
ant justified was executed with the intent to defraud creditors of 
Waiger, and was taken with full knowledge of that intent, or with 
that view, if that fact is available to the plaintiff for the purpose of 
displacing the justification, then it is of no moment whether it was 
given for a valuable consideration or not, for a security given with 
the intent to defraud creditors would be vitiated by the fraud, al- 
though executed for a valuable consideration, or although it might 
have been given to secure an honest debt. 

If the fact that the mortgage was executed to defraud creditors 
is available to the plaintiff in this action, if the bona fides of the 
transaction between Waiger and Mrs. Dwelly is properly the sub- 
ject-matter of inquiry in this suit, as the fraud was proved by one 
Witness, provided the evidence was competent, as there was evi- 
dence on both sides of that question, this court could not reverse 
this judgment for an error in this question of fact, which has been 
passed upon by the justice, although we should arrive at a different 
conclusion from the evidence, although we were not satisfied with 
the conclusion at which the justice arrived, for we have no power 
under the statute to reverse the judgment of a justice or the ver- 
dict of a jury, by an erroneous conclusion upon a question of fact, 
under such circumstances. ‘Three points were made on the argu- 
ment of this case, which we shall consider separately. 

1. The first point which arises on the part of the plaintiff in error, 
is the question whether the defendant in error was properly permit- 
ted to displace the justification, by showing that the mortgage was 
executed and received with the intent to defend the creditors of 
Waiger. 

Both plaintiff and defendant deduce title from Waiger to the 
property in question. He (Waiger) is claimed to be a fraudulent 
mortgagor. ‘The alleged fraud consists in the fact that the mort- 
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gage was executed with the intent to defraud his creditors. The 
plaintiff purchased with notice of the mortgage, and subject to all 
claims, and as we think from all the evidence, with a reasonable 
expectation that he was buying a lawsuit. He is therefore a mere 
amateur in this litigation, and as such entitled to no favor. As he 
purchased with notice, and subject to the mortgage, he cannot 
claim the protection of a bona fide purchaser. ‘lhe defendant has 
reduced the property to possession under the mortgage. ‘This ac- 
tion is to recover its value. ‘The defendant having justified under 
the mortgage, the plaintiff seeks to get rid of the justification by 
the fact that the mortgage was given by Waiger, with whom he is 
in privity, with the intent to defraud creditors. Admit such to be 
the fact. ‘That is a matter which can only be questioned between 
the creditors and Waiger or the mortgagee. A transfer of proper- 
ty to defraud creditors is not utterly void ; it transfers the property 
effectually as between the parties and their representatives; and 
the property thus acquired, may be maintained against all persons, 
except those whom it was intended to defraud. The party who 
makes the transfer cannot transfer the same property to any mere 
volunteer, nor can a mere stranger contest the validity of the trans- 
fer; the title passes and is good as against all the world, except 
creditors and purchasers in good faith without notice. Bean v. 
Smith, (2 Mason’s Reports, 274.) 

Waiger could not question its validity on that ground ; the plain- 
tiff as purchaser with notice deducing title from him is a mere vol- 
unteer, who has succeeded to his right and takes it cum onere. 
Had the action been in the name of Waiger, as he was particeps 
criminis, the court would not lend him its aid to recover the value 
of property thus transferred with a fraudulent intent. Where both 
parties are equaliy in the fault, the maxim is ‘ potior est conditio 
defendentis.” See Clark v. Ellis, (20 Wend. R. 26 to 37; 8. C. 
4 Hill 424;) Sanger v. Eastwood, (19 Wend. R. 514.) 

As the plaintiff deduces title from and stands upon the same 
legal ground as Waiger, this maxim applies with equal force to 
him. Had he retained the possession of the horse, he might have 
used the facts now set up as a shield to that possession as against 
the defendant. He cannot avail himself of it as a sword with 
which to attack the possession of the defendant. This case stands 
upon the basis of the common law, independent of the statute of 
frauds, for that statute only applies to judgment creditors and sub- 
sequent purchasers in good faith. A purchaser with notice cannot 
claim to be a purchaser in good faith. ‘There are authorities which 
hold a purchase under such circumstances, evidence of mala fides. 
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The statute of frauds has no application to fraudulent transactions 
between participes criminis, or to purchasers from them with actual 
notice of the fraud, for neither come within the spirit or object of 
this statute. ‘The great object and design of this statute, is to 
afford certainty and repose to titles honestly acquired, and to pre- 
vent them when thus honestly acquired, in good faith, and without 
notice, from being defeated on account of some prior secret trans- 
action, which an innocent party did not suspect, and could not 
with ordinary diligence detect. It is based upon the fact of inno- 
cence, with the view of throwing a shield around titles, acquired 
bona fide and for a valuable consideration, and only in aid of inno- 
cent parties. ‘The statute never had respect to the titles of those 
whose own acts were contaminated with guilt, or those in privity 
with them with notice. ‘The policy of the law in regard to such, 
is to afford them no other recompense of reward than that of either 
the iniliction of actual punishment, or leaving them to sufler the 
consequences of their own folly and guilt, by denying to them any 
remedy by which they shall be enabled to reap the fruits of their 
sin, and by refusing to lend them any aid in unravelling the thread 
of their iniquity. ° 

The reason why the plaintiff cannot avail himself of the fact of 
Waiger’s intent to defraud creditors as a sword against the defend- 
ant, is the fact of his privity with Waiger, who is a particeps crim- 
inis. ‘The rule is well settled, that where a transaction is entered 
into with the intent to defraud third persons, where both parties 
are equally guilty of the fraudulent intent, neither of them can be 
permitted to found a claim in a court of justice upon such a wicked 
transaction, but the court will leave them as it finds them. It 
would be contrary to the policy of the law to permit one of the 
guilty parties to transfer his right, (if indeed it is entitled to the 
name of right,) and then to permit a recovery by the assignee in 
such a case. Such a rule would elude rather than eflectuate the 
spirit of the law. Had there been actual fraud in obtaining the 
mortgage, had Waiger been the innocent party upon whom the 
fraud had been committed, then the fact of fraud would have been 
available to the plaintiff; for under such circumstances, the hand 
which moved the fountain of justice would not have been tainted 
with corruption. 

2. The second point raised upon the argument, was one made 
by the plaintiff, which we shall next consider: that is, whether the 
defendant was estopped from setting up the mortgage, or claiming 
any right under it. ‘This point is based upon the fact, that the wife 
of the defendant, subsequent to the marriage, or subsequent to the 
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taking of the mortgage, had been called upon relative to this mort- 
gage, informed of an intended purchase of the property, and was 
asked “ what she was going to do with her old mortgage ;”’ to 
which she replied, ‘‘ she did not know as she should do much with 
it.” 

The doctrine of estoppel is founded on the obligation which 
every man is under to speak and act according to the truth of the 
case, and in the policy of the law to prevent the great mischiefs 
resulting from uncertainty, confusion, and want of confidence in the 
intercourse of men, if they were permitted to deny that which they 
have deliberately and solemnly asserted, and received as true. A 
man may be said to be estopped when he has done some act which 
the policy of ‘the law will not allow him to gainsay. It is a rule 
well settled, that admissionsiwhich have been mail to influence 
the conduct of ethers, and which cannot afterwards be denied 
without a breach of good faith, will operate as an estoppel en pais, 
and the party will not afterwards be permitted to controvert their 
truth; and such admissions as have been acted upon by others 
are conclusive against the party making them, in all cases between 
him and the person whose conduct has been thus influenced.’ Nor is 
it of any importance whether they are made either in express, pos- 
itive, or negative language to the person himself, or implied from 
the open or general conduct of the party ;— in all such cases the 
party is estopped on the ground of public policy. 

Had the defendant, when called upon in reference to this mort- 
gage, given the plaintiff to understand that this mortgage would 
not be enforced, or even said what was said by his wife, and the 
plaintiff had thereafter purchased, he might perhaps have been es- 
topped thereby. But the ditliculty of the application of the doc- 
trine of estoppel, in the case at bar, is, these declarations were not 
made by the defendant, or with his knowledge or privity. The 
declarations of the wife during coverture, under the circumstances 
of this case, are not competent evidence against him. It has been 
repeatedly adjudged that the admissions of the wife will not bind 
her husband except where she has authority to make them. 

In Kelly v. Small, (2 Esp. N. P. C. 716,) in an action by the 
husband and wife for a loan by the wife dum sola, her admissions 
after coverture were refused as against the plaintiff. In Dean v. 
White and wife, (7 T. R. 118,) it is said that the wife’s confession 
of a trespass committed, could not be given in evidence to affect 
the husband in an action in which he was liable for damages and 
costs. Nor can her declarations aflect him even where he sues 
with her in her own right; for in those and similar cases, the right 
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is his own, although it may be acquired through her instrumental- 
ity. In Allan and wife v. Pricket, (6 T. R. 680,) it was held in 
action by husband and wife, in right of his wife as executrix, that 
no declaration of the wife could be given in evidence by the de- 
fendant. Lord Kenyon held as the husband was one of the parties 
to the record, he had an interest in the cause which could not be 
prejudiced by any act or by any evidence of the wife, and that it 
was immaterial whether his right be or be not jure uxoris. It was 
still his right. 

The only exceptions to this rule are where the conduct of the 
wife during coverture is involved in the issue. Her declarations 
made at the time of the transaction, have been held to be compe- 
tent evidence in favor of the husband, in an action against him, in 
cases where such conduct afforded him a shield against liability for 
necessaries furnished toher. Walton v. Green, (1 Carr. and Payne, 

621.) Orwhere the circumstances of the case are such, that a jury 
would be warranted in the inference, that she was authorized to act 
in his behalf. If in instances where her conduct is involved in the 
issue, her declarations at the time would be admissible against him, 
as well as in his favor, for which we find no authority ; yet it would 
be a strained construction to say, that this simple declaration, that 
she did not know as she should do much with it, was an act on the 
part of the wife, such as would involve responsibility for her con- 
duct on the part of the husband, so as to bring it within the first ex- 
ception, — for it was a mere admission, unaccompanied by any act, 
made a long time after the mortgage was executed, and long after 
her power over the rightitself had ceased, unless by virtue of some 
authority delegated from her husband in whom the right was then 
vested, — of which there was no proof, as we shall presently show, 
even of a presumptive character. It is true, the wife can bind the 
husband by her admissions when she has authority from him to act 
in his behalf. (2 Esp. N. P. C. 511; Holt N. P. C. 591.) This 
authority does not result from mere operation of law from the re- 
lation of husband and wife, but is, under ordinary circumstances, a 
question of fact to be found by the jury, as in other cases of agen- 
cy, for though the relation is peculiar in its circumstances, it is not 
peculiar in its principles. As the wife is seldom expressly consti- 
tuted the agent of her husband, the cases on this subject are almost 
universally those of implied authority, turning upon the degree in 

which the husband permits the wife to participate either in the 

transaction of his affairs in geyeral, or in the particular matters in 
question. It is also true that this authority may be, and often is, 
inferred from very slight circumstances, and in one case it was so 
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inferred from the fact that she was twice seen in her husband’s 
counting-room conducting business with reference to the transac- 
tion in question, and on those occasions giving directions in refer- 
ence thereto, (3 Nev. and M. 422; 1 East, 437; 1 Bing. 199;) 
and in another case, from the fact that she employed a nurse, 
which was business ordinarily transacted by women. (1 Strange 
R. 527.) But in the case at bar, the mere fact that the mortgage 
was taken in her name, unaccompanied, as it was, by any other 
act during coverture, except that of making this isolated admission, 
did not per se amount even to such presumptive evidence as would 
have warranted a court to submit it to a jury to say, whether they 
would infer authority from this circumstance to make this admis- 
sion. It was, in fact, no evidence whatever of such authority, upon 
which even an inference could be founded. It was but a single 
link in'a chain, which, in order to bind, must be composed of seve- 
ral. It is true, that where the acts of the agent will bind the prin- 
cipal, there his declarations and admissions respecting the subject- 
matter will also bind the principal, if made at the same time and 
constituting a part of the res geste. (Story on Agency, 134 to 
137.) But the admission of an agent cannot always be assimilat- 
ed to that of the principal. ‘The party’s own admission, whenever 
made, may be given in evidence against him; but admissions or 
declarations of an agent bind him only when made during the 
continuance of the agency in regard to a transaction then depend- 
ing et dum fervet opus. But conceding, as we do for this purpose, 
that Mrs. Dwelly was the agent of her husband for the purpose of 
taking this mortgage, (that is all that can be claimed,) still there is 
an insuperable objection to the admission of this declaration made 
by her. The mortgage was taken in November, 1842; this de- 
claration was not made until in July, 1843. We have already 
shown that the rule admitting the declarations of the agent is found- 
ed upon the legal identity of the agent and principal, and therefore 
they only bind so far as there is authority to make them. When 
this authority is derived from implications for authority to do a cer- 
tain act, the declaration of the agent, to be admissible, must be part 
of the res geste. An authority to make an admission, is not ne- 
cessarily to be implied from an authority previously given, in re- 
spect to the thing to which the admission relates. Fuirly v. Hast- 
ings, (10 Ves. R. 123.) Greenleaf on Evidence, $ 114. An 
authority to discharge or to release a mortgage, or to annul or re- 
scind a contract, cannot be implied from the mere fact of an au- 
thority given to take the one or to make the other ; hence, though 
she had an authority to take the security, we cannot therefrom im- 
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ply an authority to release the rights acquired under it. We are of 
the opinion that her declarations were not admissible for this pur- 
pose against him, and that he was not estopped thereby. 

‘The third and last point made by the plaintiff in error, was that 
the declaration of the wife, made at the time the mortgage was 
taken, as well as those of Waiger, at that time, that the mortgage 
was executed to defraud creditors, should have been excluded. If 
Mrs. Dwelly was the agent of the plaintiff, her declarations made 
at that time were competent evidence against him; as he now af- 
firms her atts, she must be so regarded; but this point is of no 
importance in this case. For if the view we have taken of the 
law of this case is correct, the fact itself songht to be proven by 
these admissions, if shown by legal proof, was not admissible for 
the plaintiff below, for he could not avail himself of it for the pur- 
pose of displacing the justification, although by its establishment 
he placed in the hands of his adversary a most effectual shield with 
which to ward off his own claim to the property in question. The 
admissions of Waiger, so far as the rights of the defendant below 
are concerned, are equally unimportant for the same reasons ; al- 
though they were not admissible evidence, they could only have 
been claimed as admissible on the ground of there being declara- 
tions in respect to title to personal property, made by a former owner 
at the time he parted with it. We think that nearly the whole 
current of authority in this country, as well as in England, is in 


favor of the doctrine that the declarations of the former holder of 


personal property, made when he held it, and before he parted with 
his interest, is competent as against those claiming title under him, 
either mediately or immediately, either by operation of law or the 
act of parties ; and we fully concur in the views expressed by the 
present able chief justice of our supreme court, in Hill v. Wise, 
(1 Hill R. 613.) Yet as that court has in this state changed the 
rule, and held such declarations not admissible, we yield to its au- 
thority on the ground of stare decisis. We should feel at liberty to 
apply a different rule if the thing sought to be proved was an act 
done at the time, and admit evidence of such acts as part of the res 
geste ; butas these declarations when received are only regarded as 
evidence of the fact that such a declaration was made, and not as 
evidence that the fact was as it was declared to be, such declara- 
tions cannot be regarded as in the nature of an act so as to elude 
the force of the rule which our court has adopted. 
Judgment reversed with costs. 
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Supreme Judicial Court, Massachusetts, January, 1846, at Boston. 


Marrer or Dexter Swart. 


When the poor debtor’s oath has been duly administered to a person, he is not 
liable to any further imprisonment or arrest, on any process connected with 
the suit in which he was arrested, until a final reversal of the judgment of the 
justices by whom the oath was administered. 


Dexter Smati, of Portland, Maine, being sued and held to 
bail in Boston, gave notice of his intention to take the oath pre- 
scribed by law for the relief of poor debtors; and at the time ap- 
pointed for his examination, the creditors appeared, and alleged 
and filed against him certain specific charges of fraud, pursuant to 
the provisions of the 98th chapter of the Revised Statutes. Issue 
was joined upon those charges, and a trial thereof had before the 
justices of the peace, who conducted the examination. The jus- 
tices found that the charges were not sustained, and, Small dis- 
closing no property, they proceeded to administer to him the oath. 
From this decision of the justices, upon the charges of fraud, the 
creditors appealed to the court of common pleas, where the appeal 
was duly entered, and continued from term to term, until the pre- 
sent term of that court, when the same issue was tried before a 
jury, and resulted in a verdict against Small. Exceptions were 
then filed by his counsel to certain rulings of the court in matters 
of law, and the exceptions were allowed, and will be heard before 
the supreme judicial court. 

During the time that these questions of fraud were pending in 
court, judgment was rendered, without a trial, against Small in the 
original suits; executions thereupon were issued, and returned 
non est; and suits of scire facias were commenced against the 
bail. The bail, to relieve themselves, surrendered their principal 
in court, and he was by an order of the court committed to jail, 
to await an arrest upon a/ias executions upon the said judgment. 

Small was then brought before the judges of the supreme judi- 
cial court, sitting at chambers, upon a writ of habeas corpus, and 
the whole matter was there investigated. His counsel contended 
that the oath having been administered to him, he could not there- 
after be legally imprisoned on any process connected with the 
original suits, until the judgment of the justices, upon the charges 
of fraud, should be finally reversed by the appellate court. The 
counsel for the creditors insisted that the appeal abrogated the 
proceedings before the justices, and that Small could have no 
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benefit from the oath, until that judgment should be finally 
affirmed by the appellate court. 


J. P. Rogers and J. P. Healy, for Small. 
H. Wellington, for the creditors. 


The judges were all of the opinion, that the oath having been 
administered to Small by the justices, he was not liable to any 
farther imprisonment or arrest, in these proceedings, until there 
should be a final reversal of the judgment of the justices; and 
they ordered that he should be discharged. While the judges had 
this matter under advisement, an a/ias execution was taken out on 
one of the judgments first above referred to, and lodged with the 
jailer, that Small might be held upon that. From this arrest he 
was also discharged, upon a second writ of habeas corpus. 


Matter or JoserpH Winsor. 


In an examination of the debtor, in proceedings in insolvency, he is entitled to 
have counsel present, to consult with him, and prepare his answers in writing. 


JosepH Winsor petitioned for the benefit of the insolvent law of 
Massachusetts, before George S. Hillard, a master in chancery for 
Suffolk county, on the 30th of October, 1845. At the second 
meeting of Winsor’s creditors, the assignees proposed to have an 
examination of the insolvent debtor, on oath, and on the 13th of 
January last he appeared for that purpose. Winsor requested that 
his counsel should be present at the examination, and should be 
allowed to consult with him, as his counsel, during the examina- 
tion, and to prepare the answers of Winsor, in writing, to the in- 
terrogatories which should be proposed to him. ‘To this request, 
the counsel for the assignees objected. The master in chancery, 
for the purpose of allowing the opinion of the supreme court to be 
taken upon the subject, thereupon ruled, that Winsor should not 
be allowed to consult with counsel, during the examination, that 
his counsel should not be allowed to prepare his answers in 
writing, and that such counsel should not be present at the ex- 
amination. Winsor thereupon petitioned the supreme court for a 
rule upon the said master, ordering him to show cause why a 
mandamus should not issue, commanding him to allow the re- 
quests made by him as above stated. An order of notice was 
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made accordingly, of which the master acknowledged notice, 
saying he did not desire to be heard thereon. 


David A. Simmons, for the petitioner. 
Charles M. Ellis, for the assignees. 


The court upon this petition ordered, that it be certified to the 
said master in chancery, that in the opinion of the court, the said 
petitioner, in his examination before the master, ought to be per- 
mitted to be attended by counsel on his examination, and be per- 
mitted to consult with his counsel from time to time in regard to 
his answers to questions which he may be called on to give viva 
voce, and to be assisted by him in preparing answers to such 
questions as may be put to him in writing. 





District Court of Philadelphia, November, 1845. 
JEANES UV. FRIDENBERG. 


An attorney is not privileged as a witness from communicating facts concerning 
his client, where he himself is a party to the transaction or agreement which he 
is called upon to disclose ; therefore, it was held, that an attorney who was 
summoned as garnishee in an attachment sur judgment, was bound to answer 
to interrogatories, whether he had received from his client a sum of money in 
trust to pay a certain per centage to such of his creditors as would accept the 
same in full satisfaction of their respective debts. 

An attorney is not to judge what is or is not privileged from disclosure. He 
must state the occasion and circumstance of the act or communication, and the 
general nature of the matter alleged to be privileged, so that the court may 


decide whether he shall be compelled to testify or not. 
[Pennsylvania Law Journal. 


Ricuarps v. Brirttn. 


Plaintiff held a mortgage against five adjoining houses, which were described as 
three parcels, Nos. 1,2 and 3. Ona writ of levari facias, the sheriff sold the 
property in that order, No. 1 bringing a price sufficient to pay in full the debt, 
interest and costs. There were no other liens enforceable against the premises : 
Held, that the sale of Nos. 2 and 3 was irregular; and as to them the sale was 
set aside. [Pennsylvania Law Journal. 











Rules in Admiralty. 


Ruues or Practice or tue Courts or tue Unitep States 1n Causes or 
ApMIRALTY AND Maritime JvurispicTION oN THE INSTANCE SIDE OF THE 
Court, 1N PuRSUANCE OF AcT OF THE 23p or AveusT, 1842, cH. 188, 
ADOPTED BY THE Supreme Court aT tue Last Term. 


I. No mesne process shal] issue from 
the District Court in any civil cause of 
admiralty and maritime jurisdiction, until 
the libel or libel of information shall be 
filed in the clerk’s office, from which 
such process is to issue. All process 
shall be served by the marshal or by his 
deputy, or where he or they are inter- 
ested, by some discreet and disinterested 
person appointed by the court. 

II. In suits in personam, the mesne 
process may be by a simple warrant of 
arrest of the person of the defendant in 
the nature of a capias, or by a warrant 
of arrest of the person of the defendant 
with a clause therein, that if he cannot 
be found, to attach his goods and chat- 
tels to the amount sued for, or if such 
property cannot be found, to attach his 
credits and effects to the amount sued 
for in the hands of the granishees named 
therein ; or, byasimple monition in the 
nature of a summons to appear and an- 
swer to the suit, as the libellant shall, in 
his libel or information, pray for, or 
elect. 

III. In all suits in personam, where 
a simple warrant of arrest issues and is 
executed, the marshal may take bail 
with sufficient sureties from the party 
arrested by bond or stipulation, upon 
condition that he will appear in the suit 
and abide by all orders of the court, in- 
terlocutory or final, in the cause, and 
pay the money awarded by the final de- 
cree rendered there in the court, to 
which the process is returnable or in any 
appellate court. And upon such bond 
or stipulation, summary process of exe- 
cution may and shall be issued against 
the principal and sureties by the court 
to which such process is returnable, to 
enforce the final decree so rendered, or 
upon appeal, by the appellate court. 





IV. In all suits in personam, where 
goods and chattels, or credits and effects, 
are attached under such warrant author- 
izing the same, the attachment may be 
dissolved by order of the court to which 
the same warrant is returnable, upon 
the defendant, whose property is so at- 
tached, giving a bond or stipulation with 
sufficient sureties to abide by all orders, 
interlocutory or final, of the court, and 
pay the amount awarded by the final de- 
cree rendered in the court to which the 
process is returnable, or in any appel- 
late court ; and upon such bond or stipu- 
lation, summary process of execution 
shall and may be issued against the 
principal and sureties by the court to 
which such warrant is returnable to en- 
force the final decree so rendered, or 
upon appeal, by the appellate court. 

V. Bonds or stipulations in admiralty 
suits may be given and taken in open 
court, or at chambers, or before any 
commissioner of the court who is au- 
thorized by the court to take affidavits of 
bail, and depositions in cases pending 
before the court. 

VI. In all suits in personam, where 
bail is taken, the court may, upon mo- 
tion for due cause shown, reduce the 
amount of the sum contained in the bond 
or stipulation therefor: and in all cases 
where a bond or stipulation is taken as 
bail, or upon dissolving an attachment 
of property as aforesaid, if either of the 
sureties shall become insolvent pending 
the suit, new sureties may be required 
by the order of the court to be given, 
upon motion and due proof thereof. 

VII. In suits in personam, no warrant 
of arrest, either of the person or property 
of the defendant, shall issue for a sum 
exceeding five hundred dollars, unless 
by the special order of the court upon 
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affidavit or other proper proof showing 
the propriety thereof. 

VIII. In all suits in rem against a 
ship, her tackle, sails, apparel, furniture, 
boats, or other appurtenances, if such 
tackle, sails, apparel, furniture, boats or 
other appurtenances are in the posses- 
sion or custody of any third person, the 
court may, after a due monition to such 
third person, and a hearing of the cause, 
if any, why the same should not be de- 
livered over, award and decree that the 
same be delivered into the custody of 
the marshal or other proper officer, if 
upon the hearing the same is required 
by law and justice. 

IX. In all cases of seizure and in 
other suits and proceedings in rem, the 
process, unless otherwise provided for 
by statute, shall be by a warrant of ar- 
rest of the ship, goods or other things to 
be arrested, and the marshal shall there- 
upon arrest and take the ship, goods or 
other things into his possession for safe 
custody; and shall cause public notice 
thereof and of the time assigned for the 
return of such process and the hearing 
of the cause to be given in such news- 
paper within the district as the District 
Court shall order, and if there is no 
newspaper published therein, then in 
such other public places in the district 
as the court shall direct. 

X. In all cases where any goods or 
other things are arrested, if the same are 
perishable, or are liable to deterivration, 
decay or injury by being detained in 
custody, pending the suit, the court may, 
upon the application of either party, in 
its discretion order the same, or so much 
thereof to be sold, as shall be perishable 
or liable to depreciation, decay or injury, 
and the proceeds, or so much thereof as 
shall be a full security to satisfy in de- 
cree to be brvught into court, to abide 
the event of the suit ; or the court may, 
upon the application of the claimant, 
order a delivery thereof to him upon a 
due appraisement to be had under its 
direction, either upen the claimant's de- 
positing in court so much money as the 
court shall order, or upon his giving a 
stipulation with the sureties in such sum 
as the court shall direct to abide by and 
pay the money awarded by the final de- 
cree rendered by the court or the appel- 
late court, if any appeal intervenes, as 
the one or the other course shall be 
ordered by the court. 

XI. In like manner, where any ship 
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shall be arrested, the same may, upon 
the application of the claimant, be de- 
livered to him upon a due appraisement 
to be had under the direction of the 
court, upon the claimant’s depositing in 
court so much money as the court shall 
order, or upon his giving a stipulation 
with sureties as aforesaid; and if the 
claimant shall decline any such applica- 
tion, then the court may in its discretion, 
upon the application of either party, 
upon due cause shown, order a sale of 
such ship, and the proceeds thereof to 
be brought into court, or otherwise dis- 
posed of as it may deem most for the 
benefit of all concerned. 

XII. In all suits by material men for 
supplies or repairs yr other necessaries 
for a foreign ship or for a ship in a for- 
eign port, the libellant may proceed 
against the ship and freight in rem, or 
against the master or the owner alone in 
personam. And the like proceeding in 
rem shall apply to cases of domestic 
ships, where by the local law a lien is 
given to material men for supplies, re- 
pairs, or other necessaries. 

XIII. In all suits for mariners’ wages, 
the libellant may proceed against the 
ship, freight, and master, or against the 
ship and freight, or against the owner or 
master alone in personam. 

XIV. In all suits for pilotage, the 
libellant may proceed against the ship 
and master, or against the ship, or 
against the owner alone, or the master 
alone, in personam. 

XV. In all suits for damage by col- 
lision the libellant may proceed against 
the ship and master, or against the ship 
alone, or against the master or the 
owner alone, in personam. 

XVI, In all suits for an assault or 
beating on the high seas or elsewhere 
within the admiralty and maritime juris- 
diction, the suit shall be in personam 
only. 

XVII. In all suits against the ship or 
freight founded upon a mere maritime 
hypothecation, either express or implied, 
of the master for moneys taken up in a 
foreign port for supplies or repairs or 
other necessaries for the voyage, with- 
out any claim of marine interest, the li- 
bellant may proceed either in rem or 
against the master or the owner alone in 

ersonam. 

XVIII. In all suits on bottomry bonds, 
properly so called, the suit shall: be in 
rem only against the property hypothe- 
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cated, or the proceeds of the property in 
whosesoever hands the same may be 
found, unless the master has without 
authority given the bottomry bond, or 
by his fraud or misconduct has avoided 
the same, or has subtracted the property, 
or unless the owner has by his own mis- 
conduct or wrong lost or subtracted the 
property, in which latter case the suit 
may be in personam against the wrong- 
doer. 

XIX. In all suits for salvage, the suit 
may be in rem against the property 
saved, or the proceeds thereof, or in per- 
sonam against the party at whose re- 
quest and for whose benefit the salvage 
service has been performed. 

XX. In all petitory or possessory 
suits between part owners or adverse 
proprietors, or by the owners of a ship 
or the majority thereof against the mas- 
ter of a ship for the ascertainment of the 
title and delivery of the possession, or 
for the possession only, or by one or 
more part owners against the others to 
obtain security fur the return of the ship 
from any voyage undertaken without 
their consent, or by one or more part 
owners against the others to obtain pos- 
session of the ship for any voyage upon 
giving security for the safe return there- 
of, the process shall be by an arrest of 
the ship and by a monition tothe adverse 
party or parties to appear and make 
answer to the suit. 

XXI. In all cases where the decree 
is for the payment of money, the libel- 
lant may, at his election, have an at- 
tachment to compel the defendant to 
perform the decree, or a writ of execu- 
tion in the nature of a capias and of a 
fieri facias, commanding the marshal or 
his deputy to levy the amount thereof 
of the goods and chattels of the defend- 
ant, and for want thereof to arrest his 
body to answer the exigency of the 
execution. In all othercases the decree 
may be enforced by an attachment to 
compel the defendant to perform the de- 
cree; and upon such attachment the 
defendant may be arrested and com- 
mitted to prison until he performs the 
decree, or is otherwise discharged by 
law, or by the order of the court. 

XXII. All informations and libels 
of information upon seizures for any 
breach of the revenue or navigation or 
other laws of the United States, shall 
state the place of seizure, whether it be 
on land, or on the high seas, or on navi- 
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gable waters within the admiralty and 
maritime jurisdiction of the United 
States ; and the district within which the 

roperty is brought, and where it then is. 

he information or libel of information 
shall also propound in distinct articles 
the matters relied on as grounds or 
causes of forfeiture, and aver the same 
to be contrary to the form of the statute 
or statutes of the United States in such 
case provided, as the case may require, 
and shall conclude with a prayer of due 
process to enforce the forfeiture and to 
give notice to all persons concerned in 
interest to appear and show cause at the 
return day of the process why the for- 
feiture should not be decreed. 

XXIII. All libels in instance causes, 
civil or maritime, shall state the nature 
of the cause, as, for example, that it isa 
cause civil and maritime, of contract, or 
of tort or damage, or of salvage, or of 
possession, or otherwise, as the case 
may be ; and if the libel be in rem, that 
the property is within the district ; and 
if in personam, the names and occupa- 
tions and places of residence of the 
parties. The libel shall also propound 
and articulate in distinct articles the 
various allegation of facts, upon which 
the libellant relies in support of his suit, 
so that the defendant may be enabled to 
answer distinctly and separately the 
several matters contained in each article ; 
and it shall conclude with a prayer of 
the process to enforce his rights in rem, 
orin personam, (as the case may re- 
quire,) and for such relief and redress as 
the court is competent to give in the 
premises. And the libellant may further 
require the defendant to answer on oath 
all interrogatories propounded by him 
touching all and singular the allegations 
in the libel at the close or conclusion 
thereof. 

XXIV. In all informations and libels 
in causes of admiralty and maritime 
jurisdiction, amendments in matters of 
form may be made at any time on motion 
to the court as of course. And new 
counts may be filed and amendments in 
matters of substance may be made upon 
motion at any time before the final de- 
cree upon such terms as the court shall 
impose. And where any defect of form 
is set down by the defendant upon spe- 
cial exceptions, and is allowed, the 
court may, in granting leave to amend, 
impose terms upon the libellant. 

XXYV. In all cases of libels in per- 











sonam, the court may in its discretion, 
upon the appearance of the defendant, 
where no bail has been taken and no 
attachment of property has been made 
to answer the exigency of the suit, re- 
quire the defendant to give a stipulation 
with sureties in such sum as the court 
shall direct, to pay all costs and expenses, 
which shall be awarded against him in 
the suit upon the final adjudication 
thereof, or by any interlocutory order in 
the process of the suit. 

XXVI. In suits in rem, the party 
claiming the property shall verify his 
claim on oath or solemn affirmation, 
stating that the claimant, by whom or 
on whose behalf the claim is made, is 
the true and bona fide owner, and that 
no other person is the owner thereof. 
And where the claim is put in by an 
agent or consignee, he shall also make 
oath, that he is duly authorized thereto 
by the owner, or if the property be at 
the time of the arrest in the possession 
of the master of a ship, that he is the 
lawful bailee thereof for the owner. And 
upon putting in such claim, the claimant 
shall file a stipulation with sureties in 
such sum as the court shall direct, for 
the payment of all costs and expenses 
which shall be awarded against him by 
the final decree of the court, or upon an 
appeal, by the appellate court. 

XXVII. In all libels in causes of 
civil and maritime jurisdiction, whether 
in rem or in personam, the answer of the 
defendant to the allegations in the libel 
shall be on oath or solemn affirmation ; 
and the answer shall be full and explicit 
and distinct to each separate article and 
separate allegation in the libel, in the 
same order as numbered in the libel ; 
and shall also answer in like manner 
each interrogatory propounded at the 
close of the libel. 

XXVIII. The libellant may except to 
the sufficiency or fullness or distinctness 
or relevancy of the answer to the articles 
and interrogatories in the libel ; and if 
the court shall adjudge the same excep- 
tions or any of them to be good and 
valid, the court shall order the defendant 
forthwith within such time as the court 
shall direct, to answer the same, and 
may further order the defendant to pay 
such costs as the court shall adjudge 
reasonable. 

XXIX. If the defendant shall omit 
or refuse to make due answer to the 
libel upon the return-day of the process 
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or other day assigned by the court, the 
court shall pronounce him to be in con- 
tumacy and default, and thereupon the 
libel shall be adjudged to be wien pro 
confesso against him, and the court shall 
proceed to hear the cause ex parte and 
adjudge therein as to law and justice 
shall appertain. But the court may in 
its discretion set aside the default, and 
upon the application of the defendant, 
admit him to make answer to the libel 
at any time before the final hearing and 
decree, upon his payment of all the costs 
of the suit up to the time of granting 
leave therefor. 

XXX. In allcases where the defend- 
ant answers, but does not answer fully 
and explicitly and distinctly, to all the 
matters in any article of the libel, and 
exception is taken thereto by the libel- 
lant, and the exception is allowed, the 
court may, by attachment, compel the 
defendant to make further answer there- 
to, or may direct the matter of the ex- 
ception to be taken pro confesso against 
the defendant to the full purport and ef- 
fect of the article to which it purports to 
answer, and asif no answer had been put 
in thereto. 

XXXI. The defendant may object by 
his answer to answer any allegation 
or interrogatory contained in the libel 
which will expose him to any prosecu- 
tion or punishment for a crime, or for 
any penalty or any forfeiture of his prop- 
erty for any penal offence. 

XXXII. The defendant shall have a 
right to require the personal answer of 
the libellant upon oath or solemn affir- 
mation to any interrogatories which he 
may at the close of his answer propound 
to the libellant touching any matters 
charged in the libel, or touching any 
matter of defence set up in the answer, 
subject to the like exception as to mat- 
ters which shall expose the libellant to 
any prosecution or punishment or for- 
feiture as is provided in the 31st Rule. 
In default of due answer by the libellant 
to such interrogatories the court may 
adjudge the libellant to be in default and 
dismiss the libel, or may compel his an- 
swer in the premises by attachment, or 
take the subject-matter of the interro- 
gatory pro confesso in favor of the de- 
fendant, as the court in its discretion 
shall deem most fit to promote public 
justice. 

XXXII. Where either the libellant 
or the defendant is out of the country, 
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or unable from sickness or other casualty 
to make an answer to any interrogatory 
on oath or solemn affirmation at the 
proper time, the court may in its dis- 
cretion, in furtherance of the due ad- 
ministration of justice, dispense there- 
with, or may award a commission to 
take the answer of the defendant when 
and as soon as it may be practicable. 

XXXIV. If any third person shali 
intervene in any cause of admiralty and 
maritime jurisdiction in rem, for his own 
interest, and he is entitled, according to 
the course of admiralty proceedings, to 
be heard for his own interest therein, he 
shall propound the matter in suitable 
allegations, to which, if admitted by the 
court, the other party or parties in the 
suit may be required by order of the 
court to make due answer, and such 
futther proceedings shall be had and de- 
cree rendered by the court therein as to 
law and justice shall appertain. But 
every such intervenor shall be required, 
upon filing his allegations, te give a 
stipulation with sureties to abide by the 
final decree rendered in the cause, and 
to pay all such costs and expenses and 
damages as shall be awarded by the 
court upon the final decree, whether it 
is rendered in the original or appellate 
court. 

XXXYV. Stipulations in admiralty and 
maritime suits may be taken in open 
court, or by the proper judge at cham- 
bers, or under his order, by any com- 
missioner of the court, who is a standing 
commissioner of the court, and is now by 
law authorized to take affidavits of bail, 
and also depositions in civil causes pend- 
ing in the courts of the United States. 

XXXVI. Exceptions may be taken 
to any libel, allegation or answer for 
surplusage, irrelevancy, impertinence or 
scandal, and if, upon reference to a mas- 
ter, the exception shall be reported to 
be so objectionable, and allowed by the 
court, the matter shall be expunged at 
the cost and expense of the party in 
whose libel or answer the same is found. 

XXXVII. In cases of foreign attach- 
ment, the garnishee shall be required to 
answer on oath or solemn affirmation, 
as to the debts, credits or effects of the 
defendant in his hands, and to such in- 
terrogatories touching the same as may 
be propounded by the libellant; and if 
he shall refuse or neglect so to do, the 
court may award compulsory process in 
personam against him. If he admit 
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any debts, credits or effects, the same 
shall be held in his hands liable to an- 
swer the exigency of the suit. 

XXXVIII. In cases of mariners’ 
wages, or bottomry, or salvage, or other 
proceedings in rem, where freight, or 
other proceeds of property are attached 
to or are bound by the suit, which are 
in the hands or possession of any person, 
the court may, upon due application by 
petition of the party interested, require 
the party charged with the possession 
thereof to appear and show cause, why 
the same should not be brought into 
court to answer the exigency of the suit ; 
and if no sufficient cause be shown, the 
court may order the same to be brought 
into court to answer the exigency of the 
suit, and upon failure of the party to 
comply with the order, may award an 
attachment or other compulsive precess 
to compel obedience thereto. 

XXXIX. If in any admiralty suit, 
the libellant shall not appear and prose- 
cute his suit according to the course and 
orders of the court, he shall be deemed 
in default and contumacy, and the court 
may, upon the application of the defend- 
ant, pronounce the suit to be deserted, 
and the same may be dismissed with 
costs. 

XL. The court may in its discretion, 
upon the motion of the defendant and 
the payment of costs, rescind the decree 
in any suit in which on account of his 
contumacy and default the matter of the 
libel shall have been decreed against him, 
and grant a rehearing thereof, at any 
time within ten days after the decree has 
been entered, the defendant submitting 
to such further orders and terms in the 
premises as the court may direct. 

XLI. All sales of property under 
any decree in admiralty shall be made 
by the marshal or his deputy or other 
proper officer assigned by the court, 
where the marshal isa party in interest, 
in pursuance of the orders of the court ; 
and the proceeds thereof, when sold, 
shall be forthwith paid into the registry 
of the court by the officer making the 
sale, to be disposed of by the court ac- 
cording to law. 

XLII. All moneys paid into the re- 
gistry of the court shall be deposited in 
some bank designated by the court, and 
shall be so deposited in the name of the 
court, and shall not be drawn out except 
by a check or checks signed by a judge 
of the court and countersigned by the 











clerk, stating on whose account and for 
whose use it is drawn, and in what suit 
and out of what fund in particular it is 
paid. The clerk shall keep a regular 
book containing a memorandum and 
copy of all the checks so drawn and the 
date thereof, 

XLII. Any person having an interest 
in any proceeds in the registry of the 
court, shall have a right by petition and 
summary proceedings to intervene per 
interesse suo, for a delivery thereof to 
him ; and upon due notice to the adverse 
parties, if any, the court shall and may 
proceed summarily to hear and decide 
thereon, and to decree therein according 
to law and justice; and if such petition 
or claim shall be deserted, or upon a 
hearing be dismissed, the court may in 
its discretion award costs against the 
petitioner in favor of the adverse party. 

XLIV. In cases where the court shall 
deem it expedient or necessary for the 
purposes of justice, the court may refer 
any matters arising in the progress of 
the suit to one or more commissioners to 
be appointed by the court to hear the 
parties and make report therein. And 
such commissioner or commissioners 
shall have and possess all the powers in 
the premises which are usually given to 
or exercised by masters in chancery in 
reference to them, including the power 
to administer oaths to and examine the 
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parties and witnesses touching the pre- 
mises, 

XLV. All appeals from the district to 
the circuit court must be made while the 
court Is sitting, or within such other peri- 
od as shall be designated by the district 
court by its general rules, or by an order 
specially made in the particular suit. 

XLVI. In all cases not provided for 
by the foregoing rules, the district and 
circuit courts are to regulate the prac- 
tice of said courts respectively, in such 
manner as they shall deem most ex- 
pedient for the due administration of 
justice in suitsin admiralty. 

XLVII. These rules shall be in force 
in all the circuit and district courts of 
the United States from and after the 
first day of September next. 

It is ordered by the court, that the 
foregoing rules be and they are adopted 
and promulgated as rules for the regula- 
tion and government of the practice of 
the circuit courts and district courts of 
the United States in suits in admiralty on 
the instance side of the courts; and 
that the reporter of the court do cause 
the same to be published in the next 
volume of his reports; and that he do 
cause such additional copies thereof to 
be published as he may deem expedient 
for the due information of the bar and 
bench in the respective districts and 
circuits. 
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A Dicest or aLL THE Cases DECIDED 
IN THE Supreme Court OF THE 
Strate or VERMONT, AS REPORTED IN 
N. Catpman’s, Tv er’s, Brayton’s, 
D. CuipMan’s AND, Arken’s Reports, 
AND THE First Firreen VoLUMEs or 
THE Vermont Reports, TOGETHER 
WITH MANY Manuscript Cases, Nor 
HITHERTO REPORTED. By Perer 
T. Wasnevurn, Counsellor at Law. 
Woodstock: Haskell & Palmer, 1846. 


The reports of the decisions of the 
supreme court of the state of Vermont, 
as every case decided by the court is 
now by an express statute required to 
be reported, must of course multiply 
pretty rapidly, and have not hitherto 
been very generally known to the pro- 
fession, beyond the limits of that state. 
Not the most unimportant of the consid- 
erations, which have contributed to this 
result, is the one, that the reports them- 
selves have been less attended to, from 
the perplexity of attempting to deter- 
mine what the law of the state was, 
among a multitude of volumes of reports, 
without the assistance of a digest. This 
essential defect — and, perhaps, we may 
say, important desideratum, is, we think, 
by the present publication, fully sup- 
plied. ‘This digest is the work of the 
present reporter of the state, and seems 
to us, so far as we have had opportunity 
to examine it, to be a work of great 
thoroughness and accuracy. We are 
confirmed in this opinion of the charac- 
ter of the work by the judgment of 
others of the profession in that state, in 
whose assurances we fully confide, and 
who have had better means of estimat- 
ing its merits, and have devoted more 
time to a careful examination of the di- 
gest, and a diligent and minute compar- 
ison of it with the reports. It contains 
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a list of all the cases overruled in the 
state, so far as reported, and a full table 
of titles, divisions, and subdivisions of 
the several chapters of the work, which 
relieves very fully any embarrassment 
in ascertaining the exact state of the 
decisions upon any required point. In 
preparing the work, it is apparent that 
Mr. Washburn must have compared the 
abstracts of the principles decided with 
the cases reported, in every instance, 
with great care, as we find many errors 
in these abstracts corrected, and many 
defects supplied. 

It has sometimes been urged, that a 
digest should contain nothing but the 
doctrine of the cases, carefully exclud- 
ing the dicta of the judges. We are 
not certain that this is not the better 
opinion, but the contrary practice has so 
long obtained, that the return will be 
slow and difficult. But in the present 
work, Mr. Washburn has, in every 
instance, with scrupulous care, distin- 
guished between the decision and the 
dicta, and by giving the name of the 
judge with each dictum, he has, in some 
measure, effected partial justice, by 
making each responsible for the exuber- 
ance of his own speculation. In that 
way there is little danger of misleading 
any the least experienced, by mistaking 
the argument of the judge for the decis- 
ion of the court. 

In many of the placita, Mr. Washburn 
has published more than the mere note 
of the case, as found in the reports. In 
some instances he has given a brief ab- 
stract of the case, so far as necessary to 
a clear understanding of the doctrine 
decided. So that this work will, as far 
as it is possible for any digest to do it, 
supply the want of the reports them- 
selves, to those who may desire to know 
what are the decisions of that state, and 





is SNS ew + SS © © @® 





NOTICES OF NEW BOOKS. 523 


have not ready access to the reports ; 
for the means of very few members of 
the profession are now adequate to the 
possession of the reports of all the states, 
in addition to the other books indispen- 
sable to a thorough understanding of the 
English common law, together with 
chancery and the civil law, which are 
now intimately connected. We com- 
mend the work to the favorable notice 
of the profession in other states. 


A Cotuection or Practica Forms IN 
Suits at Law; aso, Precepents 
or Contracts, ConveYaNces, WILLS, 
ETC.; AND PROCEEDINGS UNDER THE 
Pension, Patent, aND NATURALIZA- 
TION Laws or THE Unitrep States ; 
with Annotations and References. In 
two volumes. By Cuartes Hum- 
purey. Albany: W.& A.Gould & 
Co., 104 State street. New York: 
Gould, Banks & Co., 144 Nassau 
Street. 1845. 


It is well stated, in the preface to this 
work, that the experience of every legal 
practitioner will bear witness to the 
convenience, if not necessity, of having 
at hand a collection of approved prece- 
dents in practice, pleadings, contracts, 
conveyancing, etc., many of which are 
in frequent requisition in his office. The 
substantial volumes before us, of more 
than fourteen hundred pages, seem well 
calculated to supply the want above 
alluded to. The work is as extensive 
as could be embraced within a conven- 
ient compass, and seems worthy of en- 
tire confidence, inasmuch as a large 
portion of the precedents have been 
selected from works of established au- 
thority, or such forms adopted from the 
records and files of the courts, as have 
borne the test of judicial investigation. 
The compiler seems to have performed 
his laborious task with faithfulness and 
ability, and his werk will doubtless 
prove highly acceptable to the profes- 
sion; to practitioners in the state of 
New York, it must be almost indispen- 
sable. 


New Booxs Recetven. A Treatise 
on the Principles and Practice of the 
Action of Ejectment and the Resulting 
Action for Mesne Profits, by John 
Adams, Sergeant at Law. With Notes 
of the Decisions made by the Supreme 


and Circuit Courts of the United States, 
and by the Courts of the several States 
whose decisions have been reported ; 
and Notes of Decisions upon those sub- 
jects made in the English Courts, ex- 
cept those cited in the text; together 
with the Statatory Provisions in relation 
to those Actions contained in the Re- 
vised Statutes of New York ; and Pre- 
cedents of Entries, Pleadings and Pro- 
cess adapted thereto. By John L. 
Tillinghast, Counsellor at Law. To 
which are added Annotations and Re- 
ferences to more recent American Deci- 
sions. By ‘Thomas W. Clerke, Coun- 
sellor at Law. Carefully collated, and 
made to correspond with the latest Lon- 
don edition, corrected by the Author. 


! Together with Additional Notes of De- 


cisions in the Courts of \he several 
United States to the present time. By 
William Hogan, Counsellor at Law. 
New York: published by Gould, Banks 
& Co., Law Booksellers, 144 Nassau 
street; and by William and A. Gould 
& Co., 104 State street, Albany. 1846. 

A Treatise on the Law of Evidence, 
by Simon Greenleaf, LL.D., Royal Pro- 
fessor of Law in Harvard University, 
Vol. Il. Boston: Charles C, Little and 
James Brown. London: A. Maxwell 
and Son, 32 Bell Yard, Lincoln’s Inn. 
1846. 

Reports of Cases argued and deter- 
mined in the Supreme Court, at Special 
Term, with the Points of Practice, de- 
cided from October ‘Term, 1844, to Sep- 
tember Term, 1845. By Nathan How- 
ard, Jr., Counsellor at Law, and Deput 
Clerk of the Supreme Court, Vol. iL 
Albany: Printed by Joel Munsell. 
1845. 

Reports of Cases argued and deter- 
mined in the Supreme Court of Judica- 
ture of New Hampshire, Volume XII. 
Concord: Published by Asa MeFar- 
land. 1845. 

A Treatise on American Military 
Laws, and the Practice of Courts Mar- 
tial; with suggestions for their improve- 
ment. By John O’Brien, Lieutenant in 
the United States Army. 

A Treatise on Wills, by Thomas 
Jarman, Esq., of the Middle Temple, 
Barrister at Law. In two volumes. 
First American edition, with Notes and 
References to American Decisions, by 
J. C. Perkins, Esq. Boston: Little & 


Brown. 1845. 








Insotvent Law. Various amend- 
ments to the insolvent law of Massa- 
chusetts have been proposed in the 
legislature, now in session, and are in 
the hands of the able committee on the 
judiciary. It seems not improbable that 
some alterations in the law will be 
made, particularly in the relation to the 
absurd provision of the act of 1844, 
requiring monthly courts to be held by 
masters in chancery. It is to be hoped, 
also, that the recent decision of the 
supreme court, allowing counsel to be 
present and prepare answers for insol- 
vents (Matter of Winsor, ante, p. 514), 
will be provided against by the legis- 
lature; the effect of such a decision 
being to render examinations practically 
of little or no use whatever. Some of 
the difficulties attending a proper ad- 
ministration of the law cannot be reme- 
died by the legislature. Upon one 
point, the committee on the judiciary 
have already submitted a report; but 
the difficulty seems to lie deeper than 
the insolvent law, inasmuch as the old 
system of attachments worked greater 
mischief than the present law. We 
insert the report of the committee, 
which was drawn up by the chairman, 
Mr. Bell, of Boston ;: — 

‘* The committee on the judiciary, to 
whom was referred the order of the 
House, ‘to inquire what action of this 
legislature is needful to prevent the ob- 
taining of preferences in the distribution 
of the effects of insolvent debtors, by 
means of suits under the authority of 
the United States courts, in favor of 
citizens of other states, contrary to the 
rights of the citizens of this common- 
wealth, and the provisions of the exist- 
ing statutes,’ having attended to that 
duty, ask leave to report: That the 
constitution of the United States pro- 
vides, that ‘ the judicial power shall ex- 
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tend to all cases in Jaw and equity 
arising under the constitution and Jaws 
of the United States,’ and especially 
that it shall extend to ‘ controversies 
between citizens of different states.’ 
That the judiciary acts of 1789 and 
1792 adopt the several writs and pro- 
cesses in use in 1789, in the several 
states, and authorize the supreme and 
other courts of the United States to 
alter such process, and adopt it in the 
courts of the United States, as they 
may deem expedient. Under this au- 
thority, the courts of the United States 
have, in various instances, made changes 
and alterations in the writs and pro- 
cesses of the several states as they 
existed in 1789. The Jaw of Massa- 
chusetts, in 1789, authorized the attach- 
ment of the goods of the debtor on 
mesne process, and the law so remains 
to the present day; except in cases 
where the present system of insolvency 
may dissolve the attachment on the 
debtor's being placed under the opera- 
tion of that system, either by his volun- 
tary act, or by the acts of his creditors. 

‘* But neither the congress, nor the 
courts of the United States, so far as 
your committee can ascertain, have 
changed the process of attachment on 
mesne process, as it existed in Massa- 
chusetts in 1789, so as to conform to 
the existing insolvent law of Massa- 
chusetts within this district, in regard 
to the dissolving of attachments on 
mesne process, on the debtor's coming 
within the insolvent system of the com- 
monwealth. The consequence is, that 
all claims of citizens of other states 
against citizens of Massachusetts, cog- 
nizable in the courts of the United 
States, may be prosecuted in these 
courts; the debtor’s property attached 
thereon, and holden to satisfy the judg- 
ment in full, although, under our sys- 
















































tem of insolvency, all attachments in 
our own courts, and in favor of our 
own citizens, are dissolved. The result 
to which this system of insolvency — 
wisely designed to make an equal dis- 
tribution of all the insolvent debtor's 
property among all his creditors — leads, 
js not unfrequently now, your committee 
are informed, to the appropriation of the 
whole of the debtor’s property held by 
attachment in the courts of the United 
States, to citizens of other states, leav- 
ing nothing whatever for our own. This 
result, so far as your committee are 
able to perceive, must continue until 
the courts of the United States shall 
conform their process, within the district 
of Massachusetts, to the laws of Massa- 
chusetts in regard to insolvency, or 
Massachusetts shall restore to her own 
law of attachment the form and effect 
it had in 1789. 

‘* While the two systems are left in 
operation as they now are, it is manifest, 
the great object of the insolvent system 
in Massachusetts, the fair and equal 
distribution of the debtor's effects to all 
his creditors, fails, and must fail, to 
accomplish its object. 

‘The remedy, so far as it depends on 
the power of this legislature, is only to 
be found in the restoration of our own 
law of attachment in favor of our own 
citizens. The committee forbear to ex- 
press any opinion upon the expediency 
or propriety of this measure, as they 
are not called on for such an opinion ; 
they only indicate it as the only meas- 
ure, within the power of the legislature 
to counteract, in any considerable de- 
gree, the operation of the present sys- 
tem in favor of the citizens of other 
states.”’ 


Curer Justice Weis. — Our atten- 
tion has been called to the following 
correspondence which is contained in a 
country newspaper : — 

Lenox, October Term, 1845. 


To Hon. Daniel Wells, 
Chief Justice of the Court of Common Pleas: 


Sir, — The termination of a long and 
arduous term of the court awakens sen- 
timents which we cannot refrain from 
expressing. ‘The largest docket of trials 
ever known in this county, has been 
thoroughly disposed of, and it is be- 
lieved, with as much justice as human 
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tribunals admit of, and with as much 
satisfaction to the bar as it can be to 
your honor and the community. ‘The 
members of the Berkshire bar, in their 
own behalf and on behalf of their clients, 
tender to you their acknowledgments 
for the patience, impartiality, and abil- 
ity, which have marked all your pro- 
ceedings during the term. The under- 
signed, jurors, bee leave to express 
their regards to you. ‘The arduousness 
of their duties has been alleviated by 
your aid, and the instructions you have 
given them in the performing of those 
duties, have made their labors pleasura- 
ble to themselves rather than irksome. 
And we all unite in the hope that your 
life and health may long be spared, that 
you may long remain, as you now are, 
an ornament to the bench, and an honor 
to the judiciary of this commonwealth. 

The chief justice replied to this com- 
munication in writing, through the clerk, 
as follows : — 

Lenox, December 11, 1845. 


To Charles Se 'gwick, Feq., 
Clerk of the Courts for the County of Berkshire : 


Sir, — Permit me, through you, to re- 
turn to the members of the Berkshire 
bar, and the attending juries, my sincere 
acknowledgments for the very kind no- 
tice of my labors, during the term of the 
court which has just closed. It is al- 
ways a source of satisfaction toa person 
occupying a public station, to find that 
he has so conducted himself as to meet 
the approbation of those most competent 
to form a correct estimate of the manner 
in which he has discharged his duties. 
But this notice of my labors is received 
with peculiar gratification, as coming 
from inhabitants of the county of Berk- 
shire. My situation in former years 
had united me in habits of intimacy with 
the members of your bar, and made me 
acquainted with a large portion of the 
other citizens of the county, and I am, 
therefore, enabled to appreciate the 
value of approbation coming from such 
a source. If the business of the late 
term has proceeded with harmony, or- 
der, and all reasonable despatch, it has 
been mainly owing to the fact, that the 
members of the bar and of the juries, 
have unitedly devoted themselves to the 
upright, assiduous and conscientious dis- 
charge of their duties, and brought to 
their work all the learning and ability 
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called for by the occasion. Be pleased 
to present to them my best wishes for 
their future welfare, and accept for your- 
self the warm assurances with which I 
subscribe myself, 
Your friend, &c., 
Daniet WELLs. 


Responsisitity or Stace Owners. 
—The following notice of the case of 
Rowand v. Hays, which we find in the 
Pittsburgh (Penn.) Journal, is of popu- 
lar interest: ‘The defendants were 
proprietors of the stage-coach between 
Pittsburgh and Meadville. The plaintiff 
and his wife, in July, 1843, took pas- 
sage in the stage, and had with them 
two travelling trunks, which were lost 
or stolen, and the plaintiff brought his 
action to recover damages. The court 
admitted the plaintiff and his wife as 
witnesses to prove the contents of the 
trunks and their value. But there were 
also other witnesses. One of the articles 
lost was a diamond breastpin, valued at 
$500. The trunks contained a great 
variety of rich clothing and some articles 
of jewelry, which the plaintiff and his 
wife were taking with them, as changes 
of clothing in travelling. The esti- 
mated value of the contents of their 
trunks, including the jewelry, amounted 
altogether, as they testified, to 31,197 ; 
and this was the damages claimed. The 
court charged the jury, that, from the 
necessity of the case, the plaintiff or his 
wife, or both, were witnesses, in an ac- 
tion of this kind, to prove the contents 
of the trunk and the value. The de- 
fendants were liable only for travelling 
baggage ; but jewelry was as much an 
article of dress for a lady travelling to 
spend some time with her friends, as a 
fine gown was. It was for the jury to 
say what travelling baggage was, under 
all the circumstances, suitable and pro- 
per. Yet the jury should exercise a 
sound discretion upon all these points,else 
injustice might be done, and frauds com- 
mitted. No previous notice was neces- 
sary from the plaintiff to the defendants 
of the value of the baggage, unless the 
defendants had asked about the value; 
if they had wished to have notice they 
should have demanded it. Neither did 
it make any difference whether the plain- 
tiff had paid his passage money or not; 
for, if a man gets into a stage, with- 
out saying anythi:g about his passage 
money, or paying it at the time, yet the 
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Jaw implies acontract. The passenger, 
in such an instance, would be liable on 
an implied contract for his passage 
money ; and the stage proprietor would 
be answerable on the implied contract, 
as common carriers. The jury found a 
verdict for the plaintiff. Damages $670. 


Contracts or Inrants. — In the late 
case of Chapple v. Cooper (13 M. & 
W. 252,) an entirely new question, 
with reference to the liability of an 
infant, came before the court of ex- 
chequer. ‘The declaration was in the 
ordinary form for work, labor, and ma- 
terials. ‘To this the defendant pleaded 
infancy, and the replication stated that 
the goods were necessaries. It ap- 
peared that the plaintiff, being an under- 
taker, had, by the defendant's order, 
conducted the funeral of her husband, 
and that the husband had left no prop- 
erty to be administered. Upon this 
arose the question, Was the infant 
widow bound by her contract for the 
funeral expenses of her husband? After 
time taken to consider, the judgment of 
the court was delivered by Alderson, 
B.; and the process of reasoning by 
which the court came to the conclusion, 
that, by analogy with, and inferentially 
from, the authorities already stated, the 
defendant was liable on her contract, 
can only be understood by an extract 
from the judgment itself: ** This is the 
case of an infant widow, and the burial 
that of her husband, who has left no 
property to be administered. Now, the 
law permits an infant to make a valid 
contract of marriage, and all necessaries 
furnished to those with whom he be- 
comes one person by or through the 
contract of marriage, are, in point of 
law, necessaries to the infant himself. 
Thus, a contract for necessaries to an 
infant’s wife and lawful children is used, 
by Lord Bacon, as one of the illustra- 
tions of the maxim, persona conjuncta 
wquiparatur interesse proprio.’’ The 
learned baron, after citing the passage 
from Bacon’s Law Maxims, already 
given, and laying down the rule that 
decent Christian burial may be classed 
as a personal advantage, and reasonably 
necessary to a man, thus continues: 
** If, then, this be so, the decent Chris- 
tian burial of his wife and lawful child- 
ren, who are the persona conjuncta 
with him, is also a personal advantage, 
and reasonably necessary to him; and 
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then the rule of Jaw applies, that he 
may make a binding contract for it. 
This seems to us to be a proper and 
legitimate consequence, from the propo- 
sition that the law allows an infant to 
make a valid contract of marriage. If 
this be correct, then an infant husband 
or parent may contract for the burial 
of his wife or lawful children; and 
then the question arises, whether an 
infant widow is in a similar situation. 
It may be said that she is not, because 
during the coverture she is incapable 
of contracting, and, after the death of 
the husband, the relation of marriage 
has ceased. But we think this is not 
so. In the case of the husband, the 
contract will be made after the death 
of the wife or child, and so after the 
relation which jzives validity to the:con- 
tract is at an énd, for some purposes. 
But, if the husband can contract for 
this, it is because a contract for the 
burial of those who are persona con- 
juncta with him by reason of the mar- 
riage, is as a contract for his own per- 
sonal benefit; and, if that be so, we 
do not see why the contract for the 
burial should not be the same as a con- 
tract by the widow for her own personal 
benefit. Her coverture is at an end, 
and so she may contract, and her in- 
fancy, for the above reasons, is no de- 
fence, if her contract be for her own 
personal benefit. It may be observed, 
that, as the ground of our decision 
arises out of the infant’s previous con- 
tract of marriage, it will not follow 
from it that an infant child or more 
distant relation would be responsible 
upon a contract for the burial of his 
parent or relative.’”? 

Out of this decision, says the Law 
Magazine, are evolved two points, for 
the first time decided; for it is obvious 
that two steps must be taken by the 
court to come to the conclusion at which 
it arrived. Firstly, every man’s right 
to be decently interred will hardly be 
denied ; but does the consequence fol- 
low, that a man’s funeral expenses are 
necessaries for him for which an infant 
may be made liable? By a slight ex- 
tension of the rule as to what are neces- 
Saries, an infant’s funeral expenses are 


_! The common Jaw imposes upon the indi- 
vidual under whose roof a person dies, leav- 
ing no effects, as in this case, the obligation 
of defraying the expenses of decent burial. 
Reg. v. Stewart, 12 Ad. & Ell. 773. 


for the first time construed to be com- 
prised within it. Secondly, this case 
affords a new illustration of the maxim 
cited from Lord Bacon’s work. It 
shows the operation of that maxim 
may, for some purposes, continue even 
after the relation which gave it efficacy 
has ceased to exist. The court pro- 
ceeded upon the principle that there 
grows out of the contract of marriage 
a continuing identity, which survives 
the death of one of the parties; and 
concluded that, as the husband’s funeral 
expenses were necessaries for him, so 
fis funeral expenses were necessaries 
for the wife, and, consequently, she 
having contracted for them, her infancy 
aflurded no defence. From this case, 
it appears the funeral expenses of a 
lawful child are personal necessaries, 
for which an infant parent may be 
sued. 


Law Macazines.— The Western 
Law Journal, among other articles of 
interest, has a notice of Warren's Law 
Studies. The editors having caretully 
read the work (which we have not) 
thus speak of it: ‘* The book is really 
a book—a good book—a_ learned 
hook — one out of a thousand, as books 
now go-—one which, though written 
for students, we advise every expert to 
read at his earliest convenience. It not 
only points out the way to become 
learned in the law, but accompanies 
you on the journey, and beguiles the 
tedium with pleasant anecdotes and 
agreeable illustrations. ‘The only fee- 
ble point, is that which the author has 
devoted to the profession in this coun- 
try, of which he knew little or nothing, 
as is shown by the American editor. 
But while he keeps at home, he is 
truly athome. We shall make several 
extracts to show the nature of the 
work.”’ 

‘The London Law Magazine is a num- 
ber of unusual interest. We should 
suppose, from the following paragraph, 
that the manner in which the difficulties 
between the bar and the press have 
been adjusted is not entirely satisfac- 
tory: —‘*On the 12th of November 
last, a meeting of the leaders of all the 
circuits, called by the attorney-general, 
was held at his chambers, for the pur- 
pose of ascertaining the feeling upon 
recent occurrences, in which the pro- 
fession at large appeared to the attorney- 
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general to be deeply interested. An 
opinion was expressed by the majority, 
but not, we are confidently informed, 
by all the leaders present, that it is not 
desirable that there should be any rule 
on the circuits to prohibit a barrister 
from reporting for the newspapers, or 
to exclude him on that account from 
the circuit table: and that a large ma- 
jority of the meeting was also of opin- 
ion, that it would be proper to require 
that any member of a circuit, who so 
reported, should avow his engagement 
with the newspaper for which his ser- 
vices were retained. We are informed 
that this proceeding took place without 
any previous communication between 
the leaders and the circuits to which 
they belong. Much discussion has en- 
sued; and, as some result is likely to 
accrue on the approaching circuit, we 
forbear giving any opinion of our own 
on a position no less unprecedented than 
embarrassing.” 

The American Law Magazine for 
January contains the following articles : 
I. Biographical Sketch of Joseph Story. 
II. Uses and Trusts. Il]. Accession. 
IV. Laws impairing the obligation of 
Contracts. V. Fraudulent Conveyances. 
VI. Destruction of Evidence of Title. 
VII. Specific Performance. VIII. Ac- 
ceptance of a Bill of Exchange. IX. 
The Law of Fixtures. Digest of Cases. 
Critical Notices. List of New Publi- 
cations. 

The Pennsylvania Law Journal for 
February we have not received. ‘The 
late numbers of this work exhibit the 
same industry and practical good sense 
as usual. 

The New York Legal Observer we 
have not seen for a long time. The 
Southwestern Law Journal, ditto. 





Wotch-Pot. 


It seemeth that this word hotch-pot, is in English a pudding, 
for in this pudding is not commonly put one thing alone, but 
oss eg with other things put together. — Littleton, § 237, 

The American Review for October con- 
tains an ipteresting biographical sketch of 
the late Hugh S. Legare, of South Carolina, 
in which occurs the following anecdote, illus- 
trating his power as an advocate : — It was 
the case of Pell and Wife v. The Executors 
of Ball. The circumstances of the case were 
these: A Miss Channing, daughter of Mr. 
Walter Channing, a merchant of Boston, had 
married a Mr. Ball, of South Carolina, and 
carried him a large fortune, without any set- 
tlement. Mr. Ball, by his last will and tes- 
tament, bequeathed to his wife all of his 





fortune. Embarking at Charleston, for a 
visit to the north, on board the ill-fated 
steamboat Pulaski, which blew up at sea, on 
the coast of North Carolina, in 1835, they 
both perished in that awful catastrophe. 
The question in this case was, which sur- 
vived the other? If Mrs. Ball, then the 
legacy vested in her, and was transmissible 
to her sisters; if her husband, then the le- 
gacy had lapsed, fell into the residue of the 
estate, and went to his family. Mr. Legare 
was engaged on behalf of Mrs. Ball's sisters. 
On the one side it was contended that the 
husband, being the stronger, must have sur- 
vived ; and the doctrines of civil law, on the 
subject of survivorship, were relied on. 
Here, however, Legare was a master, and 
showed that all these presumptions must 
yield to positive testimony. After the catas- 
trophe Mrs. Ball was seen flying wildly 
about the wreck, her voice heard above the 
others, calling for her hushand. Availing 
himself of this single fact—all that in the 
wild terror of sucha scene could be known — 
Legare converted it, by the tragic power of 
his eloquence, into an irresistible proof, that 
the tender husband, whose name the wife 
shrieked forth so distractedly, must have 
already perished. Upon the narrow theatre 

of that shattered deck, there was enacted a 

scene, he said, to paint which all that the ima- 
gination of poetry could invent of the most 
pathetic must fail. “ She called upon the hus- 
band upon whom she had never called in 
vain — upon whose arm she had ever leaned 
in danger — her stay, her rescue! She 
called, but he never answered — no, sir, he 
was dead!” Mrs. Ball's sisters gained the 
suit, as also another point in the case, which 
he argued — that the legacy was general, and 
not specific. 


We recollect having heard the following 
capital story related of a famous judge in 
Massachusetts, long since deceased. When 
he visited Portland, to hold his first term 
there, he was met out of town by a long 
cavalcade of horsemen, who wished to escort 
him into town; but he ordered them to dis- 
perse, threatening to read the riot act if he 
were not instantly obeyed. 


Judge Wilde, of the supreme court, has 
recovered from a severe indisposition, which, 
it was feared, would terminate his life. Be- 
fore he was able to leave his house, the 
learned judge, by way of relaxation and 
amusement, drew up opinions in several 
difficult cases that had been argued before 
him previous to his sickness. 


It is said, that after the resignation of 
Lord Lyndhurst, which is likely soon to take 
place, Sir Robert Peel intends dividing the 
political from the judicial functions, by 
which the office of lord chancellor will cease 
to be affected by ministerial changes. 


The Moniteur publishes a treaty between 
king Leopold and the king of Hanover, for 
the reciprocal extradition of criminals. The 
exchange of the ratification took place at the 
Hague, on the 27th December. 





